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Change in the Law of the Sea: Context, Mechanisms and Practice is a timely aid to
scholars and practitioners in the law of the sea who seek to make sense of this field of
international law during a time of challenge and change. As is well known, anthropo-
genic climate change is causing multiple and cumulative impacts on the oceans, including
increasing acidification and warming, sea-level rise, loss of biodiversity and other disrup-
tive effects on the habitats and health of marine species. Against this backdrop, Rozemarijn
Roland Holst’s book rightly emphasizes the Anthropocene as a key part of understanding
the present context generating demand for change in the law of the sea (p. 16), which cru-
cially is a context radically different from that in which UNCLOS first emerged. To answer
the question of “how an ‘old’ treaty like UNCLOS [...] can respond to demand for change
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arising from its contemporary context” (p. 4), the book identifies two related categories of
mechanisms for change—firstly, treaty-based mechanisms rooted in the terms of UNCLOS
and the institutions it establishes, and secondly, mechanisms outside UNCLOS, “arising
from the wider dynamics within international law” (p. 22)—to which it gives thorough and
insightful treatment.

The book comprises seven chapters. Chapter 1 introduces the central concepts and
overarching question of the book (noted above), observing that like international law in
general, “a certain ‘mutability by design™ is built into UNCLOS (p. 21), and therefore the
book proceeds on the premise that the conclusion of a treaty should be considered as part of
“an ongoing ‘law-building’ process” (p. 4).

Preparing the reader for the book’s core chapters on context, mechanisms and change
(whose centrality is signaled in the book’s title), Chapters 2 and 3 step back to look respec-
tively at questions of history and the “deep structure” of UNCLOS. In Chapter 2, Roland
Holst examines the dominant forces that shaped the development of UNCLOS, particu-
larly highlighting the “rapid diversification of state interests in ocean space as a result of
new exploitation prospects, the political dynamics of the postcolonial era, and a grow-
ing awareness of both the potential and the perils of spatially shared ocean space in an
increasingly globalized world” (p. 49). The chapter demonstrates how despite this diversi-
fication, the conclusion of UNCLOS should be seen as a (largely successful) attempt to rein
in unchecked unilateralism, instead bringing this diversity of ocean interests under a cen-
tral international system. Importantly, this also had the effect of putting in place “substan-
tive and procedural parameters, a frame of reference” within which the future development
of the law of the sea was to take place (p. 50). Chapter 3 then explores the balancing of inter-
ests embodied in UNCLOS through tracing how the foundational concepts of the freedom
of the seas and sovereignty are framed and balanced in each of the maritime zones.

Chapter 4 turns to treaty-based mechanisms for change, that is, mechanisms envis-
aged in the terms of UNCLOS itself or brought about through the institutions it creates.
Roland Holst identifies three categories of such mechanisms. Firstly, the chapter examines
treaty-based mechanisms for formal change brought about by UNCLOS parties. The key
mechanisms under this category include the UNCLOS formal amendment procedures, the
role of the Meeting of States Parties to the Law of the Sea Convention, and the role of the UN
General Assembly. However, Roland Holst concludes that overall, such mechanisms “have
historically played a very limited role in developing the Convention” (p. 166). Secondly, the
chapter considers the role of UNCLOS institutions as a mechanism for change, looking
respectively at the Commission on the Limits of the Continental Shelf (CLCS), the Interna-
tional Seabed Authority (ISA), and dispute settlement before the International Tribunal for
the Law of the Sea (ITLOS). Although the workings of the CLCS and ISA might not often
be considered to embrace the potential for change in the law of the sea, Roland Holst per-
suasively demonstrates and argues how both institutions have “shaped the implementation
and development of the law through non-linear processes that are interactive, and not nec-
essarily captured in the doctrine of sources,” and how “institutional practice communi-
cates closely with state practice” (p. 166). Thirdly, the chapter focuses on the role of “rules of
reference” in UNCLOS as a potential mechanism for change, noting that the varying
degrees of normativity in rules of reference usually relates to how the balance of interests
was ultimately struck in that part of the Convention (p. 156). While this is a clear example
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of in-built flexibility in UNCLOS—a technical, textual mechanism designed to allow for
“harmonization of UNCLOS’ general provisions with existing and future standards” (p.
167)—Roland Holst also hints at their potential for uncertainty.

Chapter 5 turns to mechanisms of change by reference to actions or frameworks outside
UNCLOS, what Roland Holst calls “change through interpretative practice,” considering
both judicial and State interpretative practice. Following an overview of treaty interpre-
tation and the framework for it reflected in the Vienna Convention on the Law of Treaties,
Roland Holst offers a useful clarification on the meaning of “evolutionary interpretation,”
concluding that “there is no need to label a particular interpretative approach as an ‘evolu-
tionary interpretation,” nor to label it expressly as interpretation by subsequent practice
or subsequent agreement (p. 196). Instead, Roland Holst proposes that the general rule of
interpretation should more usefully be understood to allow for a range of means of prag-
matic interpretation “to give effect (in light of the object and purpose of the treaty), in good
faith, to the contemporary shared expectations of the parties” (p. 197, original italics). With
that understanding, the chapter identifies common opportunities (or “openings”) for judi-
cial development through interpretation, including where UNCLOS provides for recourse
to general international law, and in relation to broad obligations with evolving content,
such as those relating to due diligence. The chapter also considers the interpretative prac-
tice of States, such as through interpretative agreements and subsequent practice, ultimately
observing that in relation to all methods of change through interpretative practice, “whether
an interpretative argument is ultimately acceptable to the relevant community depends not
only on the chosen means of interpretation, but also on whether it connects to the past and
present context of the treaty, by doing justice to the kind of relationships it establishes, and
the current expectations of the parties” (p. 245). This conclusion clearly links back to Holst’s
conclusions on the centrality of the “balance of interests” unpacked in Chapter 3.

Chapter 6 presents examples of change in practice, selecting several case studies that
are characteristic of or prompted by the context of the Anthropocene. For example, the
chapter considers the capacity for the pollution prevention obligations in UNCLOS to serve
as mitigation measures, for example, in relation to ocean acidification (whether by means of
the “rules of reference” included in UNCLOS, or in the interpretation of the requirements
of “due diligence”). The chapter also considers change “in response to evolving scientific
knowledge and a shifting balance of interests” (p. 285), considering the drafting of exploita-
tion regulations for the area. Chapter 7 sums up the book’s arguments and conclusions.

Change in the Law of the Sea: Context, Mechanisms and Practice is an articulate, per-
suasive and thoroughly substantiated work, presenting a unique study on the context,
mechanisms and practice of change in the international law of the sea. The book comple-
ments general studies on the history and development of the law of the sea' and specific
works on particular aspects of treaty interpretation? or the decisions of courts and tribu-
nals,® and builds upon and updating earlier works with similar concerns.*

Three years from its initial publication, it is instructive to briefly observe recent devel-
opments in relation to two topics mentioned in the book. Roland Holst identifies the due
diligence obligation as an “opening” for the judicial development of the law of the sea by
interpretation. This observation is borne out in the recent reasoning of ITLOS, where in find-
ing that States are obliged to act with due diligence in taking necessary measures to prevent,
reduce and control marine pollution arising from anthropogenic greenhouse gas emissions,
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ITLOS clarified that the standard of due diligence is “stringent, given the high risks of seri-
ous and irreversible harm to the environment from such emissions,” adding also that com-
pliance with a State’s obligations under the Paris Agreement does not necessarily satisfy
that stringent standard of due diligence necessary for satisfaction of its obligations under
Article 194 of UNCLOS.¢

Furthermore, Chapter 6 mentions that “perhaps the most fundamental outstand-
ing question as regards legal adaptation to changing physical circumstances is that of the
effects of sea-level rise on existing baselines and maritime boundaries” (p. 282), in partic-
ular, the feasibility of “an adaptive interpretation” (p. 283) of relevant UNCLOS provisions
to allow for stable baselines and maritime zones. In the book, Roland Holst expressed the
view that, particularly as there is little appetite for formal amendment or law-making pro-
cesses, it is through other mechanisms such as State practice that will most likely deter-
mine how the law will adapt to this issue (p. 308). In examining State practice since the
date of the book’s publication, the International Law Commission (ILC) has observed an
increase in States’ support for “an interpretation of the Convention in the sense that it did
not forbid or exclude the option of fixing baselines. In doing so, [States] had stressed the
importance of interpreting the Convention with a view to preserving maritime zones, and
had noted that the Convention did not prohibit the freezing of baselines.”” In reaching this
view, the ILC had regard to a range of State practice, including information submitted to
the ILC and statements delivered at the UN General Assembly.

These developments demonstrate the continuing salience of Rozemarijn Roland
Holst’s book. While this book keeps sight of the connections between the international law
of the sea and general international law, its main insight is to illuminate what this means
for the availability of mechanisms for change for the law of the sea in particular, an area of
international law increasingly called upon to respond to the uncertainty and unpredictabil-
ity of the Anthropocene.

Reviewed by: Dr. Frances Anggadi, University of Wollongong, Australian
National Centre for Ocean Resources and Security, email: fanggadi@uow.edu.au
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