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Article Type: Research paper
Purpose—To specify what maritime transport is covered by Spanish regional regula-

tions, in order to specify the scope of Spanish Maritime Navigation Act 14/2014 of July 24. 
Likewise, the relationship in Spain between the Maritime Navigation Law and international 
Conventions ratified and in force in Spain, regulating issues related to maritime navigation, 
is studied to understand their respective scopes of application.

Design, Methodology, Approach—Under the division of powers between central govern-
ment—“the State”—and the devolved regional governments—“autonomous communities” 
(provided for in the Spanish Constitution and under the provisions of the Royal Legislative 
Decree 2/2011 of September 5 approving the Consolidated Text of the Law on State Ports and 
the Merchant Marine)—those autonomous communities with coastlines have taken over 
authority in matters of maritime transport carried out exclusively between points or ports of 
each respective autonomous community. It is therefore necessary to examine the regulations 
of the Spanish autonomous communities, the State law, and the international Conventions 
on maritime navigation to know the respective scope of application of these regulations.

Findings—The Spanish autonomous communities cannot regulate  legal-private aspects 
of maritime transport carried out for commercial purposes, but they will be able to regu-
late maritime transport that is within autonomous competence (between ports or points of 
the same autonomous community), carried out for  non-commercial purposes (recreational, 
sports…). The option of the Spanish Maritime Navigation Act 14/2014 of regulating some 
maritime institutions (internal cases) by referrals to the international Conventions (not 
applicable to internal cases), determines that the regulation of internal cases, is the planned 
in the Convention.

Practical implications—Useful for professionals in the maritime and port sector, for 
public administration workers and for undergraduate and postgraduate students in law.
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Originality, Value—After the first years of application of the Spanish Maritime Naviga-
tion Act 14/2014, and given the scarcity of studies on the matter, it is necessary to specify its 
scope of application.
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I. The Distribution of  Authority Between  
the State and the Autonomous Communities:  

Special Reference to Maritime Transport and Ports

1.1 Maritime Transport
The scope of authority of Spain’s autonomous communities in matters of maritime 

transport is limited by Article 149.1.20 of the Spanish Constitution (referred to here by its 
Spanish acronym CE), which states that the State holds exclusive authority in “merchant 
marine” matters, so authority for any maritime transport that can be included under the 
“merchant marine” concept cannot be devolved to the regions but is reserved solely for the 
central authorities.

In this regard, an examination of the provisions of Royal Legislative Decree 2/2011 of 
September 5 Approving the Consolidated Text of the Law on State Ports and the Merchant 
Marine (LPEMM) is of interest. Art. 6.1 of the said Law sets limits on the meaning of the 
phrase “merchant marine” by listing a number of areas of authority of the State in regard to 
maritime navigation, including “a) Maritime transport operations, except those that take 
place exclusively between ports or points of the same autonomous community, provided 
that the said community has authority in this matter, with no connections to ports or points 
of other territories.”2 This means that the authority on matters of maritime transport that 
the autonomous communities can take on (and indeed have taken on) must refer to mari-
time transport carried out exclusively in the waters of each respective autonomous commu-
nity,3 i.e., between points of ports of that autonomous community with no connections with 
points or ports of other autonomous communities or other territories (e.g., points or ports 
in other countries).4

Under this distribution of authority, the statutes of autonomy of all the coastal auton-
omous communities except Galicia include an express  take-up of authority on matters of 
maritime transport. Specifically, the Statute of Autonomy of the Basque Country5 (Art. 
10.32) attributes exclusive authority to that autonomous community on matters of maritime 
transport with the following wording: “32. Railways, overland, maritime, river and cable 
transport, ports, heliports, airports and the Meteorological Service of the Basque Coun-
try, without prejudice to the provisions of Article 149.1.20 of the Constitution….” Similarly, 
Law 2/2018 of June 28 on Ports and Maritime Transport in the Basque Country (LPTMPV) 
envisages the regulation of “ports” and “maritime transport” under the authority of the said 
community.6

Along these lines, the Statute of Autonomy of Andalusia7 (Art. 64.1.2) envisages the region 
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as having sole authority over “maritime and river transport of passengers and freight carried 
out entirely within the waters of Andalusia.” Similarly, the Statute of Autonomy of Asturias8 
states that the Principality of Asturias has sole authority over “maritime transport carried out 
exclusively between ports or points of the autonomous community with no connections with 
ports or points of other territories” (Art. 10.6). With almost identical wording, Art. 30.6 of the 
Statute of Autonomy of the Balearic Islands9 states that the region has sole authority over “mar-
itime transport carried out exclusively between ports or points of the autonomous community 
with no connections with ports or points of other territories.” Sole authority “over maritime 
transport that takes place entirely within the confines of the archipelago” is also assigned to the 
Autonomous Community of the Canary Isles under Art. 160.1 of its Statute of Autonomy.10 The 
same goes for the Statute of Autonomy of Cantabria,11 as per Art. 24.7.

The Statute of Autonomy of Catalonia12 assigns authority to the region in matters of 
maritime transport under Article 169.6: “Article 169. Transport. 6. The Autonomous Com-
munity shall have sole authority on matters of maritime and river transport carried out 
entirely within Catalonia, with respect for the authority of the State on merchant marine 
and port matters. This includes: a) the regulation, planning and management of maritime 
and river transport of passengers; b) administrative actions in the performance of services 
and the exercising of activities concerned with maritime and river transport; c) the require-
ments for the exercising of activities.” However, the Statute of Autonomy of Galicia13 does 
not expressly mention the sole authority of the region on matters of maritime transport car-
ried out entirely within Galicia.14 The Statute of Autonomy of the Region of Murcia15 declares 
the sole authority of the region on matters of “maritime transport between ports or points 
of the autonomous community with no connections with ports or points of other territo-
ries” (Art. 10.4). In the case of the Statute of Autonomy of the Community of Valencia,16 
Art. 49.1.15 establishes that the autonomous community government has sole authority over 
“Railways, overland, maritime, river and cable transport, ports, airports, heliports, and the 
Meteorological Service of the Community of Valencia, without prejudice to the provisions of 
points 20 and 21 of subsection (1) of Article 149 of the Spanish Constitution.”

In line with the provisions of Articles 149.1.20 of the CE and Article 6.1 of the Law on 
State Ports and the Merchant Marine (LPEMM), and in line with the authority assumed by 
the coastal autonomous communities on matters of maritime transport, there is a need to 
examine how this devolved authority is coordinated with the regulation of maritime trans-
port envisaged in Spanish Maritime Navigation Act 14/2014 of July 24 (SMNA). The follow-
ing can be asserted:

1. The legislators who drew up the SMNA took into account the distribution of 
authority between the State and the autonomous communities, as shown in Final 
Provision 6 (“Titles of Authority”), which states that “this Law is drawn up pursuant to 
the provisions of Articles 149.1.6 and 20 of the Spanish Constitution, under which the 
State holds sole authority on matters of mercantile, procedural and merchant marine 
legislation.”

2. Authority on mercantile and procedural legislation is held solely by the State 
(Article 149.1.6 CE), with such legislation being understood to mean the regulation 
under private law of mercantile matters and not the regulation under public law or 
the structuring of or intervention in certain sectors of the economy.17 Thus,  private-
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law aspects of maritime transport carried out for trade purposes (the framework 
of liability for damages arising from maritime transport of passengers or freight, 
collisions, privileges, limitations on liability, piloting, towing, etc.) and procedural 
issues (regulation of preventive attachment of vessels or craft, etc.) are under the sole 
authority of the State. As a result, the regulation in private law of maritime transport 
for trade purposes envisaged in the SMNA (contracts on matters of transport, towing, 
piloting, collisions, salvage,18 limitations on liability, etc.) applies to both transport 
between ports or points of the same autonomous community (for which authority 
lies with each region) and transport between ports or points of different autonomous 
communities (for which authority lies with the State).

3. Regional regulations on maritime transport do not envisage full regulation of 
such transport but focus on the areas of devolved authority in maritime transport as an 
economic activity.19 They thus cover  public-law aspects such as structuring, taking into 
account that sole authority for mercantile legislation lies with the State. Thus,  private-
law aspects of maritime transport not regulated under regional legislation are subject 
to the SMNA and to such other State, autonomous community and international level 
regulations as may be applicable.

4. Article 149.1.6 CE attributes sole authority to the State on matters of mercantile 
and procedural legislation, but the statutes of autonomy of the autonomous 
communities with coastlines declare that they hold authority over maritime transport 
in generic terms, without excluding mercantile or procedural aspects. Indeed, there 
is no need to specify such exclusions in mercantile and procedural matters, as they 
are already attributed exclusively to the State. However, in the particular case of the 
Basque Country, regional authority extends also to maritime transport for  non-
mercantile purposes. This can be deduced firstly from Articles 1 and 2 of Law 2/2018 
of June 28 on Ports and Maritime Transport in the Basque Country, which does not 
require the maritime transport in question to be carriage for reward, and secondly 
from the explanatory statements for the said Law (paragraph 6), which indicate that 
the regulation is intended to cover “maritime transport needs of a commercial, fishing 
and recreational nature.” Accordingly, the maritime transport for which the Basque 
Country holds authority extends also to transport for sports, recreational, research 
and other  non-mercantile purposes. In such cases, the reservation for the State of 
authority on mercantile legislation does not seem to be applicable. However it is 
considered under Article 149.1.6 CE that  private-law aspects of maritime transport 
for sporting, recreational and research purposes must be regulated by the State.20 We 
believe that the Basque Law on Ports and Maritime Transport could have regulated 
these  private-law aspects, but the fact is that it does not do so.

1.2 Ports
Ports are closely linked to maritime transport, given that they are natural locations or 

artificial infrastructures that facilitate such transport. Accordingly, an awareness of the leg-
islative framework on ports is of interest here. The basic lines are established in Articles 
148.1.6 and 149.1.20 CE.

The distribution of authority for ports set out in the Spanish Constitution is based on 
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Article 148.1.6, which envisages that the autonomous communities may take on authority on 
matters of “ports of refuge, marinas and recreational airports and, in general, those which do 
not engage in commercial activities,” while Art. 149.1.20 CE specifies that the State holds sole 
authority over “ports of general interest”21 (as also stated in Art. 11.1 LPEMM22). In line pre-
cisely with the provisions of Articles 148.1.6 and 149.1.20 CE, the ten autonomous commu-
nities with coastlines (Andalusia, Asturias, the Balearic Islands, the Canary Isles, Cantabria, 
Catalonia, Galicia, Murcia, the Basque Country and Valencia) have taken over ownership of 
all their marinas and other ports except those considered of general interest.23 In any event, it 
cannot be deduced from the said provisions that the purpose of the wording in the Constitu-
tion was to establish an orderly classification of ports, but rather to merely specify which ports 
fell under the authority of the State and which under that of the autonomous communities.24

The delimitation envisaged in the Constitution as to which ports are under the author-
ity of the State and which under that of the regional governments is imprecise. It states that 
ports of general interest are under State authority and ports of refuge, marinas and ports 
where there are no commercial operations may be controlled by the autonomous communi-
ties, but it does not specify who has authority over commercial ports which are not classed 
as being of general interest. The Constitution must not be understood as stating that trad-
ing ports and ports of general interest are the same thing. It does not give the State exclu-
sive authority over “commercial ports” but over “ports of general interest.”25 The argument 
that they are one and the same thing would substantially restrict the areas of authority of the 
autonomous communities. This is why the LPEMM first draws a distinction in Article 2.4 
between two categories, i.e., “commercial”26 and “ non-commercial” ports,27 and then speci-
fies in Article 3.4 that a number of ports are not classed as “commercial.” This is an attempt 
to specify the possibility of the autonomous communities taking over authority for such 
 non-commercial ports under Art. 148.1.6 CE, a provision which enables them to be given 
authority over ports which “do not conduct commercial activities,” insofar as they are not 
ports “of general interest.” The latter are above the authority of the autonomous communities 
and are defined and delimited in Article 4 LPEMM.

Article 4.5, para. 2 of the LPEMM does, however, acknowledge the possibility that the 
autonomous communities may hold authority over ports classed as “commercial” under the 
LPEMM: “Commercial operations at ports under the authority of the autonomous commu-
nities may only be carried out if the ministries indicated in the foregoing paragraph give 
their authorisation […].” Under this provision, and taking into account that the Constitu-
tion does not draw any equivalence between commercial ports and ports of general inter-
est, it can be stated that the autonomous communities hold authority over commercial ports 
which are not ports of general interest.28

II. The Maritime Navigation Law and 
International Conventions29

2.1 Internal and International Maritime Regulation: Approach to the Problem
The legal framework covering maritime navigation is characterised by a broad range 

of uniform or international regulations in a number of sectors, such as carriage of freight, 
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carriage of passengers, collisions, salvage, privileges, limitation of liability, marine pollution, 
arrest of ships, etc., that coexist with internal or domestic maritime legislation. This double 
regulation—internal and international—is a source of contradictions and leads operators to 
face situations of great legal uncertainty, as it is often no simple matter to determine when it 
is internal regulations that must be applied and when it is international regulations.30

In this regard it must be taken into account that international conventions are directly 
applicable in Spain and form part of the body of law once they have been ratified and pub-
lished in the BOE [Spanish Official Gazette], in line with Article 96.1 of the Spanish Con-
stitution and Article 1.5 of the Spanish Civil Code. Nor can international conventions be 
repealed or modified by internal Spanish legislation. Specifically, the provisions of such con-
ventions can only be repealed, amended or suspended in the manner envisaged in the trea-
ties themselves or under the general rules and regulations of international law.

A distinction must be drawn here between universal and  non-universal conventions.31 
Universal conventions are those which are applicable to both international and domestic 
events (e.g., the 1993 Maritime Liens and Mortgages Convention,32 the 1989 Salvage Con-
vention33 and the 1976 International Convention on Limitation of Liability for Maritime 
Claims34), while  non-universal conventions are applicable to international events but not to 
domestic ones (e.g., the 1910 Collision Convention,35 the  Hague-Visby Rules,36 the 1974 Ath-
ens Convention 197437 and the Arrest of Ships Convention 199938).

One of the goals of the SMNA is precisely to coordinate its contents with international 
maritime law so as to overcome the current contradictions between the different interna-
tional conventions in force in Spain and the various domestic provisions governing the rel-
evant matters, as indicated in Point 1 of its Preamble.39 Accordingly, Article 2 of the SMNA 
establishes under the heading “Sources and interpretation” that “1. This Act shall be applied 
as long as it does not oppose the terms set forth in the international treaties in force in Spain 
and the legal provisions of the European Union that regulate the same matters (…),” and 
“2. In all cases, for interpretation of the provisions of this Act, the provisions contained in 
the international treaties in force in Spain and the convenience of promoting uniform reg-
ulation of the matters it forms shall apply.” This goal of ensuring uniformity seeks to put an 
end to the  much-criticised dual provisions that exist in such matters in many fields in which 
Spain has ratified various international conventions on the one hand, but has domestic leg-
islation on the other that often fails to comply with those conventions. This is pointed out in 
Point II of the Preamble to the SMNA.40

In any case, these lines will show whether or not the legislative technique used in Span-
ish law is conducive to the uniformity of maritime law, and whether the internal regulations 
adopted in Spanish law are necessary or not, taking into account that international conven-
tions ratified by Spain are already part of its internal legal system. On the other hand, the scope 
of Article 2 of the Spanish Act will be examined. That article establishes the priority applica-
tion of the conventions over domestic legislation, and the need for the rules of Spanish law to 
be interpreted in accordance with the provisions of international law to foster uniformity.

2.2 Legislative Technique Used in the Maritime Navigation Law
The legislative technique used in the Spanish Maritime Navigation Act 14/2014 

(SMNA) to coordinate the national regulation with the contents of the international 
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conventions is different from the one adopted in the Proposal of 2004. In the Proposal it 
was decided to reproduce the full contents of the conventions in the internal law. Indeed, 
the Proposal regulated completely the different maritime institutions, including insti-
tutions that were already regulated in international conventions which were previously 
part of the Spanish domestic legal system and whose scope of application extended to 
domestic factual cases.41 In these cases where maritime institutions are regulated by uni-
versal conventions (applicable to internal and international cases), the Spanish legisla-
tor’s wording in the 2004 Proposal tried to match the one referred in those conventions, 
but used more suitable terms to our legal system. The writers of the Proposal recognizes 
this in the Explanatory Memorandum: “When writing the precepts of the Law incorpo-
rated into the conventions, it has been sought to use the appropriate concepts and termi-
nology to our own legal system; this technique has the advantage that it offers a compact 
text without the need for the person applying the rule to refer to texts other than the gen-
eral included in the Law.”42 On the other hand, the writers adopted also a regulation for 
the maritime institutions contemplated in  non-universal conventions (not applicable to 
internal cases).

The legislative technique of the Proposal of 2004 consisted, in short, in a duplication 
of the texts of the International conventions in the Internal Law, although the duplication 
was not literal; in the Internal Law, some slight modifications were introduced or the con-
tents of the conventions were partially reproduced.43 This technique was criticized because 
it presented the inconvenience of generating a double regulation of the same maritime insti-
tutions, the international regulation (the conventions) which was already part of the Span-
ish legal system due to its publication in the Official State Gazette and the internal regulation 
(Spanish Maritime Navigation Law) which reproduced—with nuances—the text of the con-
ventions.44 Additionally, the modification of the International conventions would not have 
an immediate reflection in the Spanish internal Maritime Navigation Law, as it would be 
necessary to modify the Internal Law (to adjust it to the convention), so the reforms could 
not present the necessary agility for a better protection of the maritime sector.45 The criti-
cism of 2004’s legislator option and the problems created by the duplicity of regulations led 
to reject this technique of duplication.

The legislative technique of the 2004 Proposal, rather, the duplication of the conven-
tions, was replaced by the referral to the conventions. The Spanish legislator, taking as a 
starting point the text of 2004, started to eliminate its duplications of the conventions, with 
the intention of suppressing the international and national double regulation. Instead of 
reproducing at all the conventions, the Spanish legislator regulates the maritime institutions 
conducting a referral to the existing international convention regarding to the specific mar-
itime institution. This technique is already present in General Maritime Navigation Bill of 
2006, as well as in the later ones of 2008 and 2013, and in the current law (SMNA 2014).46 
Specifically, the remission made by the SMNA 2014 to international conventions is double, a 
general one in its Article 2, recognizing the hierarchical superiority of international conven-
tions and the specific referrals foreseen in each institution that already had an international 
regulatory convention.47

The general remission of the Article 2 SMNA establishes: “1. This Act shall be applied 
as long as it does not oppose the terms set forth in the international treaties in force in 
Spain and the legal provisions of the European Union that regulate the same matters (…),” 
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admitting with it, explicitly, that the conventions will be of preferential application with 
respect to the Internal Law (SMNA 2014).

The SMNA 2014 incorporates several specific referrals to the conventions as well. 
Indeed, the aforementioned Law frequently uses the technique of referral to the interna-
tional convention in force in Spain to determine the source applicable to a particular mar-
itime institution (maritime liens and mortgages, limitation of liability, collision, salvage, 
arrest of ships, etc.). In other words, the national law itself establishes that the regulation of 
a particular maritime institution is the one contained in the international convention. How-
ever, the Spanish legislator does not limit itself to collecting this referral to the international 
convention but, after this referral, it proceeds to regulate some specific aspects of the differ-
ent maritime institutions, thus increasing the possibilities of friction between the two (inter-
national and national) legal texts.

The specific referrals that the Spanish Law (SMNA) completes to the international con-
ventions are: Maritime liens: Article 122 SMNA, Carriage of goods. Liability of the carrier 
for loss, damage or delay: Article 277 SMNA “Liability regime”; Passage contract. Article 
298 SMNA “Regime of liability”; Collisions. Article 339.1 SMNA “Legal regime and concept 
of collision”; Salvage. Article 357 SMNA “Legal regime”; Limitation of liability. Article 392 
SMNA “Right to limit liability”; Arrest of ships. Article 470.1 SMNA “Nature and regulation 
of the measure.”

III. Consequences of   
the Legislative Technique Used

3.1 Generic Referral to the International Conventions 
1st. The general referral of the Article 2.1 SMNA (under the title “Sources and inter-

pretation”), “1. This Act shall be applied as long as it does not oppose the terms set forth 
in the international treaties in force in Spain (…),” in which the hierarchical superiority of 
the International conventions is recognized, is unnecessary as it reiterates what is already 
provided in Article 96.1 of the Spanish Constitution and in Article 1.5 of the Spanish Civil 
Code.48 This forecast contained in Article 2.1 SMNA does not add anything with respect 
to what has already been foreseen in our system, so its absence would not alter the source 
regime.

2nd. As regards to the reference contained in Article 2.2 SMNA, “2. In all cases, for 
interpretation of the provisions of this Act, the provisions contained in the international 
treaties in force in Spain and the convenience of promoting uniform regulation of the mat-
ters it forms shall apply,” has as purpose the uniform application of the provisions of inter-
national conventions. However, as has been already indicated,49 it is a rule that has not 
possibilities of effective practical implementation, given that there is not a unique judiciary 
that applies the convention and sets uniform criteria for interpreting and applying the con-
ventions, it is that each Member State shall apply the conventions through their respective 
national court, and the decision of the Supreme Court of a Member State is not binding for 
other Member States. It should be added that SMNA 2014 is an internal law and, in its pro-
visions, together with the referral to the conventions, there are Articles regulating maritime 
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institutions either complementing or putting aside the convention. In this case, in which the 
internal law does not follow the convention, it cannot be used as an interpretive criterion 
“the convenience of promoting uniform regulation,” because the rule does not have an inter-
national origin but internal and the purpose of the internal regulation is precisely to depart 
from the uniformity.50

3.2 Specific Referral to the Conventions Applicable to Internal  
and International Cases 

The specific referrals made by the SMNA to universal conventions, that is, applicable 
to internal and international cases, are in Articles 122 SMNA (referral to the Convention 
on Maritime Liens and Mortgages, done at Geneva, on May 6, 1993), 357 SMNA (referral to 
the International Convention on Salvage, done at London on April 28, 1989) and 392 SMNA 
(referral to the Protocol of 1996 that amends the Convention on Limitation of Liability for 
Maritime Claims, done at London on November 19, 1976). These referrals would come to 
reiterate what the Articles 96.1 Spanish Constitution and 1.5 Spanish Civil Code already stip-
ulate, that is, that regulations governing the aforementioned maritime institutions are those 
contained in the international conventions. The conventions belong to our internal legal sys-
tem once they are published in the BOE [Spanish Official Gazette], and they constitute the 
applicable norm to the maritime institutions contemplated in aforesaid conventions. The 
specific referrals of the SMNA do not add nothing to what our system plans in general terms 
for matters regulated in international conventions. In this sense, the referrals are redundant, 
but at the same time clarifying as they specify the legal regime applicable to maritime liens, 
salvage and limitation of liability.

However, doubts about the legislative technique used arise because the Spanish legisla-
tor (SMNA) is not limited to making a specific referral to the conventions, but then specifies 
that the regulatory source is not only the convention to which it refers, but also the (internal) 
provisions that are added in the SMNA itself.51 Thus, together with the referral to the con-
vention we have an additional regulation in the internal law (SMNA).

In this sense, the provisions adopted by the SMNA, additionally to the convention (to 
which the SMNA is forwarded), could complement the convention when regulating those 
aspects which it leaves to the Member States to regulate with their internal laws. These 
SMNA internal rules are perfectly valid: by observing the system of sources in particular, 
they do not contradict the convention, since they are adopted within the margins of the 
convention and under the provisions of the convention. To this type of internal provisions 
refers the Preamble of the SMNA, Section II, when supports: “This also explains the legisla-
tive technique used, based on referral to the conventions in force in each matter, reserving to 
the Act the role of providing content to the room that such international treaties leave to the 
States.”52 These spaces (the room) would be completed with the Articles of the SMNA which 
follow to the referral to the international convention. Among these articles could be found, 
for example, the Articles 399.2 and 403 SMNA about liability limitation.53

Nevertheless, not all provisions of the SMNA, in addition to the referral to the con-
ventions, are limited to filling in the spaces that the conventions leave to the Internal Law.54 
In the SMNA we can find Articles reiterating aspects already regulated in the international 
conventions, that is, applicable to internal and international cases. These provisions of 
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the SMNA generate a situation of double regulation, internal (SMNA) and international 
(the convention referred by the SMNA itself ), about the same maritime institution. This 
happens, for example, with the Articles 396 SMNA (claims subject to limitation) and 397 
SMNA (claims excluded from limitation). And this double regulation is what Spanish leg-
islator expects to avoid with the SMNA, as is pointed out in the Preamble, Section II: “This 
objective of uniformity implies the aim to put an end to the  much-criticized dual provi-
sions that exist in such matters in many fields in which, on one hand, Spain has ratified 
different international conventions and, on the other, we have domestic legislation that, 
in many cases, does not comply with these.” These provisions of the SMNA which regu-
late issues already regulated in the convention do not have legal effectiveness, as the con-
vention is hierarchically superior and given that the SMNA regulates issues that it doesn’t 
have to regulate, because they are already provided for in the convention and the conven-
tion is already part of our domestic legal system.55 This double regulation, like we have 
advised, should not generate legal problems if the Articles of the SMNA and the conven-
tions (LLMC…) present the same wording, but problems may arise if the drafts of the two 
regulations do not coincide.56 In any case, the referred internal provisions, which reiterate 
the contents of the universal conventions, should not have been incorporated to the SMNA, 
since the conventions are already part of our system and the referrals that the SMNA makes 
to the conventions would be sufficient to confirm their application to internal or domes-
tic cases.

3.3 Specific Referrals to the Conventions Applicable Only to International Cases 
The SMNA contains referrals to international conventions whose scope of application 

is limited to cases with an international element in order to specify the regulatory rules of 
a maritime institution. This happens, for example, with the Article 339 SMNA regarding to 
collision (which refers to 1910 Convention for the unification of certain rules of law relating 
to Collision between vessels) or the Article 470 SMNA about the arrest of ships (which refers 
to the 1999 International Convention on the Arrest of Ships). As a consequence of these 
referrals, the internal or domestic governing regulation of the maritime institution (colli-
sion, arrest…) will be the international convention, since the Spanish legislator decided so. 
Being that the internal cases that were out of the scope of the conventions, the SMNA had 
the faculty of freely regulating those institutions and has chosen to regulate them by refer-
rals to international conventions.57

The abovementioned option of the SMNA of regulating some maritime institutions’ 
internal cases by referrals to the international conventions (not applicable to internal cases), 
determines that the regulation of internal cases is the planned in the convention. But, the 
regulatory status of the conventions is the same as an internal law: that is, it does not have a 
hierarchically higher status to that of the internal law (the SMNA), because it is the internal 
legislator who, through the SMNA, adopts as regulation what is provided in the convention, 
for cases that were not planned in the aforementioned convention.58 Then, the Spanish legis-
lator can complement, modify, expand or reduce the contents of these conventions through 
the SMNA, because the regulation of the convention takes the internal law status and there-
fore the SMNA can be fully adjusted to the provisions of the convention, but may also devi-
ate from it according to what the Spanish legislator considers appropriate because the SMNA 
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is free to decide how it regulates those internal cases (cases that were outside the scope of the 
Convention).59

And indeed, the Spanish legislator is not limited to refer to the conventions to set the 
regulation of the collision or the arrest, but after the referral to the convention adopts an 
additional regulation in the SMNA that comes to nuance, complement or directly to devi-
ate from the convention. This is the case with the Article 342 SMNA that establishes the 
regime of joint and several liability of both ship operators for personal and material dam-
ages caused to third parties, arising from the shared blame approach, while the 1910 collision 
convention (Article 4) provides joint and several liability only for personal injuries and not 
for materials.

Therefore, the final writing of the SMNA has made a great effort to eliminate the double 
regulation of maritime institutions internal and international, but, as we have already indi-
cated throughout the present work, it has not been possible to eliminate that double regu-
lation, so interpretive problems can arise and the judges must make an effort to try to solve 
them.60

IV. Conclusions

Article 149.1.6 CE attributes sole authority to the State on matters of mercantile and 
procedural legislation, but the statutes of autonomy of the autonomous communities 
with coastlines declare that they hold authority over maritime transport that takes place 
exclusively between ports or points of the same autonomous community with no connec-
tions to ports or points of other territories. The autonomous communities cannot regulate 
 legal-private aspects of maritime transport carried out for commercial purposes, but they 
can regulate maritime transport that is within autonomous competence (between ports or 
points of the same autonomous community), carried out for  non-commercial purposes (rec-
reational, sports…).

SMNA 2014 is an internal law and, in its provisions with the referral to the conven-
tions, there are articles regulating maritime institutions either complementing or putting 
aside the convention. In this case, in which the internal law does not follow the convention, 
it cannot be used as an interpretive criterion for “the convenience of promoting uniform 
regulation” (Article 2.2 SMNA), because the internal regulation does not have an inter-
national origin and the purpose of the internal regulation is precisely to depart from the 
uniformity.

The specific referrals made by the SMNA to universal conventions, that is, applicable to 
internal and international cases, would come to reiterate what the Articles 96.1 Spanish Con-
stitution and 1.5 Spanish Civil Code already stipulate—that regulations governing the afore-
mentioned maritime institutions are those contained in the international conventions.

The option of the SMNA of regulating some maritime institutions’ internal cases by 
referrals to the international conventions (not applicable to internal cases), determines that 
the regulation of internal cases is planned in the convention. But, the regulatory status 
of the conventions is the same as an internal law; that is, it does not have a hierarchically 
higher status to that of the internal law (the SMNA), because it is the internal legislator 
who, through the SMNA, adopts as regulation what is provided in the convention for cases 
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that were not planned in the aforementioned convention. Then, the Spanish legislator can 
complement, modify, expand, reduce … the contents of these conventions through the 
SMNA.
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