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Purpose—This article considers whether international law and the Law of the
Sea have sufficient rules to protect the Arctic marine environment, and if so, to what
extent.
Design, Methodology, Approach—With regards to the Law of the Sea, major
issues in the Arctic that are present or impending, include (1) outer continental shelf
claims; (2) passage rights through the Arctic Straits; (3) protection of marine biodiversity; (4) protection of the marine environment; and (5) military activities in
the Arctic. In this research, we focus solely on the protection of the Arctic marine
environment.
Findings—Although the Arctic states have adopted the 2011 Maritime Search
and Rescue Agreement in order to assist each other in the event of a disaster, they
have yet to establish infrastructure adequate to accomplish that goal. Moreover,
there is no established mandatory or voluntary shipping routing system for the
Arctic marine area.
Ekrem Korkut, Penn State Law, University Park, PA, 16802, USA; email:
ezk137@psu.edu; Tel.: +1 814 441 5007
Lara B. Fowler, Penn State Law, University Park, PA, 16802, USA; email:
lbf10@psu.edu; Tel: +1 814 865 4806
Journal of Territorial and Maritime Studies / Volume 6, Number 1 / Winter/Spring 2019 / pp. 64–84 /
ISSN 2288-6834 (Print) / © 2018 Yonsei University

64

JOURNAL OF TERRITORIAL AND MARITIME STUDIES, WINTER/SPRING 2019

This content downloaded from
165.132.14.104 on Thu, 16 Apr 2020 08:50:03 UTC
All use subject to https://about.jstor.org/terms

Practical Implications—The authors believe that until after above problems have
been eliminated, the current Law of the Sea rules in the Arctic are not adequate to
protect the Arctic marine environment and maritime safety.
Originality, Value—The Polar Code entered into force on 1 January 2017. In the
present article, we analyze the legal gaps regarding the protection of Arctic marine
environment and maritime safety after the entrance of the Polar Code.
Keywords: Arctic Ocean, Marine Environment,
Maritime Safety, Oil Spill, Polar Code, UNCLOS

Introduction
What constitutes the Arctic has been defined in a number of ways. One author
described it as “land and sea areas north of 60 degrees for the United States, Canada,
Russia, Norway, Sweden, and Finland, and the whole of Greenland and Iceland.”1
These countries are known as the Arctic States. Another considered it to be “a single,
highly integrated system comprised of a deep, ice covered, and nearly isolated ocean
surrounded by the land masses of Eurasia and North America, except for breaches
at Bering Strait and in the North Atlantic.”2 Approximately two-thirds of the Arctic
is ocean.3 Although the Arctic States have a particular interest in changes in the Arctic, the rest of the planet has a stake as well. The Arctic ice is melting twice as fast
as ice in the rest of the world.4 It is estimated that the Arctic holds about 90 billion
barrels of oil and 44 billion barrels of natural gas liquids,5 which means it holds
more hydrocarbon reserves than Saudi Arabia and Russia combined.6 Because the
effects of global warming in the Arctic will also affect global climate, problems and
changes in the Arctic concern the entire global community.7 As Arctic ice diminishes,
changes in the Arctic are “opening up new opportunities and posing new challenges.”8 In this situation, maintaining peace and fostering cooperation will be crucial
for the interest of particular States and the common interest as a whole might create
conflict.9 Four factors make the Arctic Ocean so important and challenging.10 First,
the Arctic Ocean is an open ocean surrounded by land; in contrast to Antarctica,
which is a continent surrounded by ocean.11 Second, global warming is opening the
Arctic to navigation, thus allowing more shipping vessels to pass through Arctic sea
routes.12 Third, the emergence of new oil and gas reserves are creating new exploration possibilities.13 Finally, there is currently little international coordination in
the Arctic Region.14
Because ice-covered areas are treated no differently than regular maritime areas,
the 1982 United Nations Convention on the Law of the Sea15 [hereinafter: LOSC]
plays an important role in maintaining peace in the Arctic. All Arctic States except
the United States are parties to the LOSC. In the 2008 Ilulissat Declaration, five
Arctic Nations—Canada, Russia, the United States, Denmark and Norway—declared
they would respect the existing Law of the Sea.16 Under the LOSC, major issues in
the Arctic that are present or impending, include (1) outer continental shelf claims;
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(2) passage rights through the Arctic Straits; (3) protection of marine biodiversity;
(4) protection of the marine environment; and (5) military activities in the Arctic.
In this research, we focus solely on the protection of the Arctic marine environment.
First, we explore the major players and institutions in the Arctic including the
Arctic Council, then analyze how the LOSC and the contemporary Law of the Sea
relate to the protection of the marine environment in the Arctic.

The Arctic Council
The Arctic Council, which is “the only fully circumpolar and comprehensive
governance institution in the Arctic,”17 was established by the 1996 Ottawa Declaration, as a forum for Arctic Nations. The Arctic Council’s members include the
United States, Canada, Denmark, Norway, Finland, Sweden, Iceland and Russia. It
intends to “provide a means for promoting cooperation, coordination and interaction … on common Arctic issues, in particular issues of sustainable development
and environmental protection in the Arctic.”18 A permanent secretariat was established in Tromso, Norway, on 21 January 2013. Before 2013, its location changed
biennially with the chairmanship of the Council.19 The Secretariat provides administrative and organizational support, and acts as a liaison between the Arctic members.20
In general, the Council does not make binding decisions. Rather, it is a forum
for discussion of Arctic issues, apart from military matters.21 Its guidelines, assessments and recommendations can only be enforced by each Arctic State.22 According
to Haftendorn, the Arctic Council is not “a decision-making organization, but rather
a decision-shaping body based on consensus.”23 The Council ensures that States parties comply “with soft law norms rather than hard rules…”24 However, in 2011 the
Arctic Council adopted its first binding agreement with the “Agreement on Cooperation in Aeronautical and Maritime Search and Rescue in the Arctic.”25 Later, the
2013 Agreement on Cooperation on Marine Oil Pollution Preparedness and Response
in the Arctic and the 2017 Agreement on Enhancing International Arctic Scientific
Cooperation were adopted by the Council.26
In 1991, the Arctic States adopted the Arctic Environmental Protection Strategy
[hereinafter: AEPS] and established four environmental working groups: (1) Conservation of Arctic Flora and Fauna (CAFF); (2) Protection of the Arctic Marine
Environment (PAME); (3) Emergency Prevention, Preparedness and Response
(EPPR); and (4) the Arctic Monitoring and Assessment Programme (AMAP). In
1998 and 2006 two additional working groups were added to the existing working
groups: The Sustainable Development Working Group (SDWG) and Arctic Contaminants Action Program (ACAP).27
In addition to its eight member States, the Council includes thirteen non–Arctic
States as observers: India, Singapore, South Korea, Japan, China, France, Germany,
Italy, Poland, Spain, the Netherlands, United Kingdom, and Switzerland as of Jan66
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uary 21, 2018.28 Observer status is open to non–Arctic states and intergovernmental
and non-governmental organizations that “the Council determines can contribute
to its work.”29 Observers are invited to meetings of the Arctic Council; their primary
role is to observe the work of the Council.30 In the meetings they can make statements, submit relevant documents and “provide views on the issues under discussion.”31
Because the changing Arctic not only affects ecosystems, but also the lives of
indigenous peoples, a number of indigenous people organizations are permanent
participants of the Arctic Council32: the Aleut International Association, the Arctic
Athabascan Council, the Gwich’in Council International, the Inuit Circumpolar
Council, the Russian Association of Indigenous Peoples of North (RAIPON) and
the Saami Council.33

The United Nations Convention
on the Law of the Sea (LOSC)
The basic framework for the seas is presented in the Law of the Sea Convention
(LOSC). It was adopted in the Third United Nations Conference on the Law of the
Sea following a decade of negotiations and came into force in 1994. As of 2018, it
has 168 parties. Today, the LOSC is widely accepted as the “constitution” of the
oceans and that most provisions of the LOSC represent the customary international
law. Article 234 of the LOSC gives coastal States the right to adopt and enforce laws
and regulations for the prevention of marine pollution from vessels in ice-covered
areas within the limits of the exclusive economic zone (EEZ).34 Also, some writers
allege that the Arctic Ocean is an enclosed or semi-enclosed sea.35 If that is the case,
the LOSC urges States bordering enclosed or semi-enclosed seas to cooperate directly
or through a regional organization regarding, inter alia, protection of the marine
environment and the coordination of scientific research.36
In order to understand how the LOSC applies to the Arctic, it is critical to consider the LOSC zonal approach. A coastal State measures its maritime zones from
baselines. The waters landward of the baselines are internal waters of a State. The
LOSC regulates three types of baselines: normal baselines, straight baselines37 and
archipelagic baselines (Article 47, LOSC). Internal waters are treated as a land territory of a State. The coastal State has full authority to adopt and enforce its laws,
and limit foreign vessels entering into internal waters. A territorial sea, on the other
hand, extends up to 12 nautical miles from the baselines. It covers the water column,
seabed and subsoil adjacent to the coastal State. Although the coastal State maintains
its sovereignty in its territorial waters, other States have the right of innocent passage
for their vessels through the territorial sea of the coastal State. Beyond the territorial
sea, a contiguous zone allows the coastal State to exercise its control in order to “a)
prevent infringement of its customs, fiscals, immigration or sanitary laws and regulations within its territory and territorial sea; and b) punish infringement of the
above laws and regulations committed within its territory or territorial sea” (Article
An Overview of Arctic Legal Regime
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33, LOSC). A contiguous zone may not extend beyond 24 nautical miles from the
baselines.
An exclusive economic zone provides coastal States with sovereign rights to
explore and exploit, conserve and manage living and non-living resources of the
water column and of the seabed and subsoil and carry out other economic activities
in the zone up to 200 nautical miles from the baselines (Article 56[1][a], LOSC).
Freedom of navigation and of over flight, as well as freedom to lay pipelines and
cables, is maintained through the EEZ of a coastal State. The high seas are “all parts
of the sea that are not included in the exclusive economic zone, in the territorial sea
or in the internal waters of a State, or in the archipelagic waters of an archipelagic
State” (Article 86, LOSC). On the high seas, States enjoy the freedom of the high
seas including the freedom to access living resources and freedom of navigation.
There are four maritime areas in the Arctic that are part of the high seas: the Barents
Sea (loophole), the Norwegian Sea (banana hole), the Bering Sea (donut hole) and
the central Arctic Ocean.38
All Arctic States except the United States are parties to the LOSC. Reasons why
the United States has not ratified the convention include its dissatisfaction with
being subject to the authority of organizations created by the LOSC, i.e., the International Seabed Authority, and its opposition to emergence of “unaccountable international bureaucracies.”39 LOSC opponents are also against the payment provision
of the LOSC,40 which provides that a coastal State must make payments or contributions to the Authority as a consequence of revenues derived from the exploitation
of resources beyond the 200 nm continental shelf limit (Article 82, LOSC). Another
argument for LOSC opponents is that ratifying the LOSC would subject the United
States to international lawsuits due to obligations that might arise from the LOSC.41

Protection of the Arctic Marine Environment
The LOSC establishes a general framework, i.e., a constitutional character, to
protect and preserve the marine environment from marine pollution.42 Additional
international agreements also govern marine pollution in the high seas.

Pollution Prevention Under the LOSC
LOSC Article 192 observes, “States have an obligation to protect and preserve
the marine environment.” They are required to take all necessary measures to prevent, reduce and control marine pollution from any source (Article 194, LOSC).
Every State is required to exercise its jurisdiction and control over vessels flying its
flag (Article 94, LOSC and Article 211[2]). Flag States are required to take measures
to ensure that their flagged vessels are prohibited from sailing until they can proceed
to sea in compliance with international rules and standards regarding prevention
of marine pollution from vessels (Article 217[2], LOSC). They must ensure that their
flagged vessels carry required certificates and are inspected periodically. Flag States
68
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must initiate immediate investigation and proceedings against vessels that violate
international pollution-control standards irrespective of where the violation
occurred or where the pollution caused by such violation occurred (Article 217[3]
and [4], LOSC). According to Joyner, enforcement of internationally agreed rules
by States underpins protection of the marine environment.43 LOSC Article 235 provides that “States are responsible for the fulfillment of their obligations concerning
the protection and preservation of the marine environment.”

Pollution Prevention Under Other International Conventions
In addition to the LOSC, there are numerous other international conventions
that govern pollution on the high seas. The International Maritime Organization
(IMO), a specialized United Nations agency, was established by the IMO Convention
to provide global regulations, treaties and guidelines for international shipping in
matters concerning maritime safety and prevention of marine pollution from
vessels. 44 Today, the IMO includes 172 State parties and 77 international nongovernmental organizations that enjoy consultative status.45 The IMO deals with
safety and security of navigation and prevention of pollution through its conventions
such as Safety of Life at Sea (SOLAS),46 Prevention of Marine Pollution (MARPOL),47
Oil Pollution Preparedness, Response and Co-operation (OPRC),48 Prevention of
Marine Pollution by Dumping of Wastes and Other Matter (hereinafter: 1972 London
Convention)49 and the 1969 High Seas Intervention Convention.50 The SOLAS and
MARPOL Conventions cover more than 99 percent of the world’s merchant shipping
tonnage.51
The SOLAS Convention establishes “minimum standards for the construction,
equipment and operation of ships, compatible with their safety.”52 It consists of 13
Articles, with an annex composed of 12 chapters. Chapters of the Annex include the
following: I: General Provisions, II-1: Construction, II-2: Fire Protection, III: Life
Saving Appliances, IV: Radio Communications, V: Safety of Navigation, VI: Carriage
of Cargoes, VII: Carriage of Dangerous Goods, VII: Nuclear Ships, IX: Management
of Ships, X: High Speed Craft, XI-1: Special Measures to Enhance Maritime Safety,
XI-2: Special Measures to Enhance Maritime Security, XII: Bulk Carriers. While flag
States are required to inspect and survey their ships, and they must guarantee the
completeness of the inspections and surveys,53 port States must verify that foreign
vessels carry a valid certificate.54 Such certificate is accepted as valid by the port State
unless there are clear grounds for believing that the ship does not comply with standards in the certificate.55 In that case, the port State is not to allow the ship to proceed
to sea until it can sail without danger to the passengers or the crew.56
The MARPOL Convention seeks to prevent the discharge of harmful substances
from ships except ships involved in dumping, seabed exploration and exploitation,
and from legitimate scientific research into pollution abatement or control.57 The
MARPOL Convention includes six annexes: The Prevention of Pollution by Oil
(Annex I), the Control of Pollution by Noxious Liquid Substances (Annex II), the
Prevention of Pollution by Harmful Substances in Packaged Form (Annex III), the
An Overview of Arctic Legal Regime
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Prevention of Pollution by Sewage from Ships (Annex IV), the Prevention of Pollution by Garbage from Ships (Annex V) and the Prevention of Air Pollution from
Ships (Annex VI). Annexes I and II are mandatory. In other words, if a State were
to become a party to MARPOL, it must also ratify Annexes I and II. Other annexes
remain optional to accede. The MARPOL Convention applies to the discharge of
harmful substances from vessels.58 Annexes I, II, IV and V provide for the establishment of “special areas,” where more stringent discharge standards apply.59 However
there is no established special area in the Arctic Ocean.60 Because of the high risk
of single-hull tankers, Annex I, Regulations 19 and 20 require that new and most
existing vessels have a double-hull for their cargo areas.
In contrast, the 1972 London Convention applies to ocean dumping, which is
the disposal of land-generated wastes at sea.61 The London Convention requires
States parties to take effective measures to prevent marine pollution caused by dumping or incineration of waste at sea.62 The 1996 London Protocol prohibits all dumping
except as allowed in Annex I of the protocol.63 These are “dredged material; sewage
sludge; fish wastes […]; vessels and structures or other man-made structures at sea;
inert, organic geological material; organic material of natural origin; bulky items
primarily comprising iron, steel and concrete for which the concern is physical
impact […]; carbon dioxide streams from carbon dioxide capture processes for
sequestration.”64 Moreover, a ship may not carry out dumping without the permission of competent authorities of its flag state (Article 210[3], LOSC). Dumping by a
foreign ship within the waters of a coastal State is subject to permission of the coastal
State (Article 210[5], LOSC).
According to LOSC Article 198 when a State becomes aware of imminent danger
of damage by pollution to the marine environment, the State is required to notify
other States it thinks will be affected by such damage, as well as the competent international organizations. Similarly, the OPRC Convention provides “a global framework for international co-operation in combating major incidents or threats of
marine pollution.”65 A State party to the OPRC Convention must require masters
or other persons commanding ships flying the State’s flag to immediately report to
the nearest coastal State any event on their ship involving a discharge or probable
discharge of oil (Article 4[1]). The coastal State must then inform other States whose
interests are affected or likely be affected (Article 5[1]). Furthermore, each party is
required to establish a national system for responding promptly and effectively to
oil-pollution incidents (Article 6[1]). A protocol to the OPRC Convention extended
the application of the OPRC to hazardous and noxious substances [hereinafter:
OPRC-HNS Protocol].66
The LOSC allows coastal States to take measures beyond the territorial sea proportionate to damage “from pollution or threat of pollution following upon a maritime casualty or acts relating to such a casualty, which may reasonably be expected
to result in major harmful consequences.”67 Similarly, the 1969 High Seas Intervention Convention regulated the intervention rights of a coastal State regarding pollution casualties on the high seas.68 According to Article 1 of the Convention, a State
party can take measures on the high seas to prevent and control imminent danger
70
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from the pollution of the sea by oil, “following upon a maritime casualty or acts
related to such a casualty, which may be reasonably expected to result in major
harmful consequences.” A coastal State is required to consult with other States
affected by the maritime casualty, particularly with the flag State or States, before
taking any measures regarding the casualty (Article 3[a]). In cases of extreme
urgency, the coastal State is allowed to take necessary measures without prior notification or consultation (Article 3[d]). The 1973 Protocol Relating to Intervention
on the High Seas in Cases of Pollution by Substances Other than Oil extended the
application of the convention to substances other than oil (Article 1).69 It is said that
the LOSC lowered the threshold for intervention in case of pollution from maritime
casualties.70 The intervention by a coastal State under the LOSC is allowed when
there is “actual or threatened damage” that may cause “major harmful consequences,” whilst intervention by the coastal State under the 1969 High Seas Intervention Convention is allowed if there is a “grave and imminent danger” of damage
to the coastline.71

Pollution Prevention Under Regional Conventions
Related to the Arctic Ocean
Regulation of pollution in the Arctic is subject to additional regional agreements.
One regional treaty, which applies to a part of the Arctic region, is the Convention
for the Protection of the Marine Environment of the North East Atlantic (OSPAR).72
Under the OSPAR Convention, State parties are required to take measures to prevent
marine pollution and take measures “to protect the maritime area against the adverse
effects of human activities.”73
Arctic waters constitute only 40 percent of the application area of the OSPAR
Convention, and the Convention does not cover the entire Arctic.74 Nor does the
Convention deal with fisheries management.75 Moreover, there is a tendency between
parties to leave shipping issues to the International Maritime Organization.76 The
OSPAR Commission can adopt binding decisions in the event of non-compliance
by a State party.77 All 16 parties of the OSPAR Convention are from Europe78; Canada,
Russia and the United States are not parties. Criticisms regarding the application of
the OSPAR Convention in the Arctic are that these conventions are binding only
upon those States that are parties to them,79 therefore they do not fulfill regulatory
and governance needs in the Arctic.80
Due to concerns about potential oil pollution in the Arctic, the Arctic Council
adopted the 2013 Agreement on Cooperation on Marine Oil Pollution Preparedness
and Response. The goal of this agreement is to “strengthen cooperation, coordination
and mutual assistance among the parties on oil pollution, preparedness and response
in the Arctic in order to protect the marine environment from pollution by oil.”81
The Agreement is enforced by the Emergency Prevention, Preparedness and
Response (EPPR) Working Group.82 Article 4 requires parties to maintain a national
system to respond to oil pollution incidents promptly and effectively.
An Overview of Arctic Legal Regime
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The Polar Code
In 2002, the International Maritime Organization (IMO) adopted “the Guidelines,” which provides construction requirements, equipment standards, and
operational and environmental measures for shipping that apply only in the Arctic.83 They were updated in 2009.84 Later, the IMO developed the Guidelines into a
mandatory Polar Code, which lays out safety measures and pollution prevention
measures for ships navigating in polar waters (hereinafter: Polar Code).85 Accordingly, it covers shipping matters relevant to navigation in the polar regions and
to the protection of the marine environment in the polar regions. 86 The Polar
Code was adopted through amendments to the Annexes of SOLAS and MARPOL
that made make the Code mandatory.87 Part I of the Polar Code, adopted in November 2014, deals with safety measures, and Part II of the Code, adopted in May 2015,
regulates pollution prevention. While safety provisions of the Code became Chapter XIV (Safety Measures for Ships Operating in Polar Waters) of SOLAS,88 environmental provisions of the Code were included in MARPOL through amendments
in Annexes I, II, IV and V of MARPOL.89 Each main part of the Code (Part I and
Part II) is divided into subparts as A and B, i.e., Parts I-A and I-B, and Part II-A
and Part II-B. Only Parts I-A and II-A are mandatory; Parts I-B and II-B are recommendatory. The Code does not address the issue of discharge of gray water (from
sinks, laundries, showers, etc.) from cruise ships and it bans the use of heavy fuel
oil (HFO) only in Antarctica, not in the Arctic.90 When ships burn heavy fuel oil
black carbon is released into the air. It then “lands on snow and ice and accelerates
its melting.”91 Because HFO is a highly viscous substance and breaks down slowly,
and because of severe weather conditions in the Arctic, an HFO spill in the polar
regions would be very difficult to clean up.92 Therefore, the European Parliament
adopted an Arctic Policy resolution on 16 March 2017 in which it asks its EU member
States to take all necessary steps to actively facilitate the ban on the use and carriage
of HFO.93
The Code requires:
Ships intending to operating in the defined waters of the Antarctic and Arctic to
apply for a Polar Ship Certificate, which would classify the vessel as Category A
ship—ships designed for operation in polar waters at least in medium first-year
ice, which may include old ice inclusions; Category B ship—a ship not included
in category A, designed for operation in polar waters in at least thin first-year ice,
which may include old ice inclusions; or Category C ship—a ship designed to
operate in open water or in ice conditions less severe than those included in Categories A and B.94

However, the Code does not regulate fishing vessels, pleasure craft or offshore mobile
drilling units.95 With regard to the interplay between the Polar Code and Article 234
of the LOSC, it is said the Polar Code will not restrict the application of Article 234
since “Article 234 is still an alternative basis for adopting stricter rules for ice-covered
areas.”96 In several instances, the LOSC refers to generally accepted international
rules and standards. Jensen, in his article on the Polar Code, said that mandatory
72
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provisions of the Code are generally accepted international rules and standards and
therefore they are covered as a relevant rule of reference in the LOSC.97

Protection of the Marine Environment
from Seabed Drilling Activities
The Arctic still remains ice-covered even during summer. Therefore, cleaning
up an oil spill in offshore drilling areas would be more challenging than in other
seas. If a blowout in a drilling session is not stopped, it could release oil for up to
eight months, until the site becomes accessible again.98
Exploration and exploitation of the seabed and its subsoil could cause marine
pollution through “the release of harmful chemicals used in routine processes of
drilling, the discharge of ‘produced water’ from oil platform operations, and the
emission of airborne pollutants from activities such as ‘flaring’ of excess gas.”99 The
LOSC requires coastal States to adopt laws and regulations to prevent, reduce, and
control marine pollution arising from such seabed activities under their jurisdiction
(Article 208 [1]). It also requires them to implement applicable international rules
and standards for the prevention of marine pollution arising from seabed activities
(Article 214, LOSC). They are required to harmonize their national policies concerning the prevention and reduction of marine pollution from seabed activities at
a regional level (Article 208[4], LOSC). It must be kept in mind that there is no
international convention for the prevention of pollution from seabed drilling activities except the MARPOL Convention, which extends the definition of ships to “fixed
or floating platforms.”100 Therefore, the discharge and emission standards of MARPOL are applicable to offshore installations as well.101
Regarding seabed activities in the Area, States are required to adopt laws and
regulations to prevent, reduce and control marine pollution from activities carried
out by their vessels, installations or other structures in the Area (Article 209[2],
LOSC). The International Seabed Authority adopts appropriate rules, regulations
and procedures for:
(a) The prevention, reduction and control of pollution and other hazards to the
marine environment, including the coastline, and of interference with the ecological balance of the marine environment, particular attention being paid to the
need for protection from harmful effects of such activities as drilling, dredging,
excavation, disposal of waste, construction and operation or maintenance of
installations, pipelines and other devices related to such activities;
(b) The protection and conservation of the natural resources of the Area and
the prevention of damage to the flora and fauna of the marine environment
(Article 145, LOSC).

The Council of the Seabed Authority is the responsible body for the enforcement
of LOSC provisions relating to the seabed on “all questions and matters within the
competence of the Authority” and it “invites the attention of the Assembly to cases
of non-compliance” (Article 162[2][a], LOSC). Similarly, the Council has the power
to “issue emergency orders, which may include orders for the suspension or adjustAn Overview of Arctic Legal Regime
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ment of operations, to prevent serious harm to the marine environment arising out
of activities in the Area” (Article 162[2][w]). Therefore, protection of the marine
environment from seabed activities is supervised by the Council of the Seabed
Authority.102 According to Article 185(1), LOSC, “a State party which has grossly and
persistently violated the provisions of this Part may be suspended from the exercise
of the rights and privileges of membership by the Assembly upon the recommendation of the Council.”
In 2014, the Protection of the Arctic Marine Environment (PAME), a working
group of the Arctic Council, updated its guidelines, which were adopted to promote
safety during exploration and exploitation activities within the Arctic seabed.103 Similarly, the Arctic Council adopted the 2015 Framework Plan for Cooperation on Prevention of Oil Pollution from Petroleum and Maritime Activities in the Marine
Areas of the Arctic, which fosters cooperation between State parties, private sector
and indigenous people in the field of prevention of marine oil pollution from petroleum and maritime activities in the Arctic Sea.104 However, the Guidelines and the
Framework Plan are not legally binding, rather they are being followed on a voluntary
basis.105
In addition to States, trade associations such as the American Petroleum Institute, the International Oil and Gas Producers Association, the International Petroleum Industry Environmental Conservation Association (IPIECA), the International
Organization for Standardization have adopted standard measures for a safer drilling
practice in the maritime areas.106 Although the standards adopted by these associations are voluntary, they influence the oil and gas exploration industry with regard
to Arctic operations.107 Moreover, several States have incorporated these regulations
into their domestic law.108

Prevention of Marine Pollution from Land-Based Sources
Land-based marine pollution constitutes nearly 80 percent of all marine pollution, while vessel-source marine pollution, dumping, and pollution from seabed
activities remain relatively small.109 LOSC Article 194 requires States to take measures
to prevent marine pollution from any source, including land-based resources.
According to Article 207(1), States are required to “adopt laws and regulations to
prevent, reduce and control pollution of the marine environment from land-based
resources including rivers, estuaries, pipelines and outfall structures, taking into
account internationally agreed rules, standards and recommended practices and
procedures.” Air pollution from land-based activities is another source of marine
pollution. Article 212(1) sets out a similar obligation for pollution from or through
the atmosphere. Emission of CO2 into the marine environment has a disastrous
effect on the health of the oceans.110 Air pollution contaminates the oceans with “dissolved copper, nickel, cadmium, mercury, lead, zinc and synthetic organic compounds.”111 The main causes of marine pollution from land-based sources in the
Arctic Ocean include river inputs to the Arctic Ocean, atmospheric pathways, and
municipal and industrial wastes—especially in the northern territories of Russia.112
74
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Because Persistent Organic Pollutants (POPs) have a migration pattern from warmer
waters to cooler waters, they accumulate in the Arctic.113 The 2001 Stockholm Convention on POPs was adopted to restrict and ultimately eliminate the use, release,
and storage of specified POPs.114 The Convention allows parties to offer new chemicals to be added to specified POPs. Among Arctic States, only the United States has
yet to ratify the Stockholm Convention.
According to LOSC Article 194(3)(a), the measures taken by a State to prevent
marine pollution must include minimizing to the fullest possible extent the “release
of toxic, harmful or noxious substances, especially those which are persistent, from
land-based sources, from or through the atmosphere or by dumping.” As Rothwell
and Stephens indicated, the LOSC provisions relating to land-based pollution are
less demanding than the provisions relating to vessel-source pollution; they do not
require the application of international standards, but require only that States take
international standards into consideration.115 They have concluded, “This gives
coastal States considerable latitude in determining whether to adopt pollutionabatement measures, and whether particular substances should be considered to be
polluting within the meaning of Article 1(4) of the LOSC.”116
The United Nations Environmental Program (UNEP) has concluded regional
seas programs in different seas in order to “foster implementations of international
environmental law that are adapted to the specific ecological characteristics of unique
marine environments.”117 The 2009 Regional Program of Action (RPA) for the Protection of the Arctic Marine Environment from Land Based Activities is a soft-law
instrument, which is administered by the PAME working group of the Arctic Council.118 This program remains legally non-binding. The PAME addresses the prevention of marine pollution from both seabed and land-based activities. Similarly, the
Arctic Contaminants Action Program (ACAP), a working group of the Arctic Council, acts as a mechanism “to encourage national actions to reduce emissions or other
releases of pollutants.”119 The Arctic Council has not imposed any legally binding
obligations upon its members regarding implementation of the RPA.120

Climate Change
The impacts of the climate change in the Arctic include the “reduction of sea
ice extent, thickness, and distribution; melting of glaciers; thawing of permafrost
soil, and ocean acidification.”121 Although these impacts are more notable in the
polar regions than in the rest of the world, the causes of climate change are still
under-regulated in the polar regions.122 The main convention touching on the climate
change is the 1992 United Nations Framework Convention on Climate Change
(UNFCCC).123 Article 4(2)(a) and (b) requires industrialized countries to strive to
cut down greenhouse gas emissions to 1990 levels by the year 2000. The Kyoto Protocol to this convention provides emission limits for industrialized countries, as
listed in Annex B of the Protocol, for the period of 2008 to 2012.124 In the 2012 Conference of the Parties, the Doha Amendment extended this period to 2013 to 2020.125
The entry into force of the amendment is contingent upon acceptance by threeAn Overview of Arctic Legal Regime
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fourths of the parties to the Kyoto Protocol, which has not happened as of 2018.
Guruswamy and Leach said: “it is highly unlikely that the Doha Amendment will be
accepted by 75% of the parties to the Kyoto Protocol. In the absence of the Doha
Amendment coming into force, the Kyoto Protocol will remain a moribund treaty.”126
Among Arctic States, the United States has not yet ratified the Kyoto protocol,
while Canada withdrew from the Protocol in 2011. Neither the UNFCCC nor the
Kyoto Protocol addressed the specific issues linked to climate change in the Arctic.127
However, the Arctic Council developed the Arctic Climate Impact Assessment
(ACIA) in 2004 to assess the “status of knowledge and develop scenarios of future
climate change.”128
The 2015 Paris Agreement, on the other hand, aims to strengthen a global
response to climate change by limiting global warming to below 2 degrees Celsius.129
Unlike the Kyoto Protocol, this agreement requires that developing countries like
China and India also act against greenhouse gas emissions. All Arctic countries ratified the agreement except Russia. On August 4, 2017, the United States announced
that it would withdraw from the Agreement although it is still a party to the UN
Framework Convention on Climate Change. Because the United States is the world’s
second larger carbon polluter; its withdrawal from the Paris Agreement will diminish
the fight against global warming.
French and Scott suggested that the Arctic States may take some regional actions
against climate change, in some areas at least, notwithstanding “a polar regional
response to climate change constitutes only a partial solution to what is undeniably
a global problem.”130 First, States bordering polar regions and States operating there
must limit local greenhouse gas emissions.131 Second, “States must develop appropriate regional responses for the purposes of adapting to climate change and for
managing activities in light of climate change and its environmental and (to a lesser
extent) political implications.”132 Third, polar States must focus on their responsibilities at a global level to prevent greenhouse gas emissions.133

Conclusion
With regard to a stronger protection for the Arctic, Geiselhart suggested establishing a more permanent and substantial institutional foundation, expanding the
scope of binding law issued by the Council, attracting higher ranking representatives
from Arctic nations, and increasing the number of observer-status entities.134 He
added, “The Arctic Council should call upon its members to institute an appropriate
price on carbon emissions through a tax or market-based system.”135
Young opposed a legally binding Arctic Treaty on the grounds that:
Legally binding agreements (i) require protracted negotiations to reach agreement on their substantive provisions coupled with time-consuming procedures to
meet the requirements for entry into force, (ii) avoid issues expected to prove
contentious in the interests of building consensus, (iii) are difficult to adapt to
changing circumstances in a timely manner, and (iv) do not accord roles to non-
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state actors that are commensurate with their importance in the relevant system.136

He recommended that the International Maritime Organization establish a mandatory Polar Code for Arctic shipping, that the North East Atlantic Fisheries Commission govern industrial fishing throughout Greenland and Norwegian Seas, the
Stockholm Convention on POPs (Persistent Organic Pollutants) address issues pertaining to contaminants, and that the forum provided by the Convention on Biological Diversity work on matters pertaining to the protection of species and the
rights of indigenous people in the Arctic.137 Finally, he said the effectiveness of the
Council must be enhanced.138 Young’s recommendation for a mandatory Polar Code
came in 2017.
Joyner supported the application of the contemporary Law of the Sea to the
protection of the Arctic. According to him, “the contemporary law of the sea will
not fail in the Arctic. If failure does occur, it will lay with those governments who
circumvent or undercut the law in order to exploit Arctic seas more extensively.”139
He also said:
Primary responsibility for the enforcement of international rules and standards
in Arctic waters rests with flag state. Article 94 of the 1982 LOS Convention
requires each state to effectively exercise its jurisdiction and control over ships
flying its flag and to ensure that their flagged vessels take measures to ensure
safety at sea.140

There is no established mandatory or voluntary shipping routing system for the
Arctic Marine Area.141 Byers mentioned the necessity of adopting designated shipping
lanes to prevent collisions and of setting speed limits for vessels.142
The entry of the Polar Code into force will improve the safety of navigation and
protection of the marine environment in the Arctic.143 The provisions of the Code
will be enforced by flag states that are parties to SOLAS and MARPOL since these
conventions incorporated the Code through annexes and amendments to the
annexes. However, the ban on the use of heavy fuel oil in the Antarctic must be
extended to the Arctic. Furthermore, discharge of grey water by cruise ships must
be prohibited in the Polar regions.
Particularly Sensitive Sea Areas [PSSA] may be designated in the Arctic. A PSSA
is defined as “an area that needs special protection through action by IMO because
of its significance for recognized ecological, socio-economic or scientific reasons
and because it may be vulnerable to damage by international shipping activities.”144
According to Article 211(6), when international rules and standards are inadequate
to protect the marine environment from vessel source pollution in an EEZ of a State,
the State may ask the IMO to designate the maritime area as a special area.145 A PSSA
allows application of more stringent IMO-approved regulatory rules such as routing
measures and ship-reporting systems.146
Although the Arctic states have adopted the 2011 Maritime Search and Rescue
Agreement in order to assist each other in the event of a disaster, they still have not
established adequate infrastructure for that purpose. For example, the United States
An Overview of Arctic Legal Regime
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owns just two icebreakers in the Arctic Ocean.147 Similarly, the U.S. withdrawal from
the 2015 Paris agreement will weaken the fight against global warming which accelerates the melting of Arctic ice. The author believes that until after these problems
have been eliminated, the current Law of the Sea rules in the Arctic are not adequate
to protect the Arctic marine environment and maritime safety.
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