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Marching Towards Exception:

The Chinese Coast Guard Law and

the Military Activities Exception
Clause of the Law of the Sea Convention

Alex P. Dela Cruz

Structured Abstract

Article Type: Research Paper

Purpose—Recent Chinese legislation reconfigures the institutional framework of the
China Coast Guard (CCG) to give it an unequivocally military character. This paper exam-
ine some implications of this law for the Philippines and other claimants in the South China
Sea.

Design, Methodology, Approach—This article uses description and narrative as tech-
niques to critically engage with the law and draw out its limitations as a source of remedy for
rival claimants in the South China Sea.

Findings—This analysis suggests that China’s militarization of the CCG seeks to prevent
future adverse interpretations of its military activities exception under Article 298(1)(b) of
the Law of the Sea Convention (LOSC). In 2016, the South China Sea Tribunal applied Arti-
cle 298(1)(b) in refusing to consider the legality of China’s activities on Second Thomas Shoal.

Practical Implications—This contribution argues that the Coast Guard Law makes it
difficult for rival claimants in the South China Sea to overcome China’s military activities
exception in respect of future LOSC dispute-settlement proceedings.

Originality, Value—This contribution offers a timely analysis of the Coast Guard Law
and the ways in which the military activities exception clause facilitates unilateralism and
aggression in disputed waters.
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I. Introduction

In May 2013, Rear Admiral Zhang Zhaozong of the Chinese Navy stated in a television
interview that China was using a “cabbage strategy” at Second Thomas Shoal to take over
South China Sea features that had been under the jurisdiction of the Philippines: Mischief
Reef and Second Thomas Shoal.! The cabbage strategy involves China’s surrounding a mar-
itime feature with fishing administration vessels, marine surveillance ships, and navy war-
ships “until the feature is wrapped layer by layer like a cabbage™

Nearly eight years later, on February 1, 2021, the Coast Guard Law of the People’s
Republic of China (Coast Guard Law) came into force.’ The Coast Guard Law purports
“to regulate and ensure the performance of maritime police agencies, safeguard national
sovereignty, security and maritime rights and interests, and protect the legitimate rights
and interests of citizens, legal persons and other organizations.™ Three salient features of
this law are found in Articles 22, 82, and 83. Article 22 authorizes the China Coast Guard
(CCG) and other maritime police agencies to take “all measures necessary,” including
using weapons, to stop foreign organizations and individuals from illegally infringing Chi-
na’s national sovereignty, sovereign rights, and jurisdiction at sea.” Article 82 directs the
CCG to formulate rules and regulations on “maritime rights protection and law enforce-
ment matters” in accordance with laws, administrative regulations, and “decisions of the
State Council and the Central Military Commission.” Then, Article 83 mandates the CCG
and other Chinese maritime police agencies to perform “defense operations” in accord-
ance with “military regulations and orders of the Central Military Commission.”® The
Central Military Commission is China’s “leading military organ and commander of its
armed forces”” These provisions are significant in that they clearly signal a departure from
Beijing’s previous representations that Chinese activities in the South China Sea were civil-
ian in purpose.?

The Coast Guard Law reinforces China’s exclusion of military activities from the pur-
view of dispute settlement under the law of the sea. In 2006, China declared under Arti-
cle 298 of the Law of the Sea Convention (LOSC; the Convention)? that it does not accept
the jurisdiction of any of the Convention’s dispute-settlement mechanisms over “all the
categories of disputes referred to in paragraph 1(a), (b) and (c) of Article 298 of the Con-
vention.” Article 298(1)(b) in particular refers to a class of disputes that involve military
or law enforcement activities and is thus more commonly known as the military activities
exception clause. Military, law enforcement, and other activities and disputes referred in
Article 298 are optional exceptions to the jurisdiction of LOSC dispute-settlement mech-
anisms such as the International Court of Justice (ICJ]), the International Tribunal for the
Law of the Sea (ITLOS), or arbitration tribunals convened under Annex VII of the LOSC.
This means that states may, upon ratifying the Convention or at any time thereafter, choose
which disputes to exclude from their consent to accept the jurisdiction of dispute-settlement
bodies.

This article describes some of the implications of the Coast Guard Law for the inter-
ests of the Philippines and other rival claimants in the South China Sea. It argues that
China’s Coast Guard Law reinforces legal hurdles to the jurisdiction of compulsory
dispute-settlement bodies under the LOSC. Combined with China’s 2006 declaration under
Article 298 of the LOSC, the Coast Guard Law in effect places current and future Chinese
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activities in the South China Sea outside the jurisdiction of LOSC dispute-settlement bod-
ies. The move to militarize the CCG has significant ramifications (a) for rival claimants,
like the Philippines, who have less robust military capability to assert sovereignty, sovereign
rights, and jurisdiction over contested waters and (b) in terms of the ability to seek remedies
against potential Chinese violations of the LOSC.

The second and third sections give a brief historical background of the military activi-
ties exception to the jurisdiction of dispute-settlement bodies under Article 298(1)(b) of the
Convention. The account offered in these sections attends to China’s activities in the South
China Sea, particularly on Mischief Reef, from the late 1990s. The fourth section outlines
some provisions of the Coast Guard Law and describes their potential impact on the rival
claims of other states over the South China Sea. It then situates the Coast Guard Law in light
of the interpretations of the military activities exception clause from the ITLOS in the Three
Ukrainian Naval Vessels case of 2019 and the Coast State Rights Arbitral Tribunal in its pre-
liminary objections award of 2020. The fifth section revisits the 2016 South China Sea (Phil-
ippines v China) Arbitral Tribunal’s interpretation of the military activities exception clause
with respect to China’s activities on Mischief Reef and Second Thomas Shoal. The sixth and
final section revisits the ‘cabbage strategy’ mentioned at the start of this article and con-
cludes by suggesting that China’s militarization of the CCG and its operations seeks to pre-
vent future adverse interpretations of its optional military activities exception under Article
298(1)(b) of the Convention. It then gestures towards the limitations of the Convention as
a source of legal protection and remedies for coastal states with considerably smaller naval
fleets.

II. Sovereign Immunity and Military
Exceptions in the Law of the Sea

The claim that the state should not be made to account for acts of a military nature is
said to follow from the traditional doctrine of sovereign immunity of states under interna-
tional law. In 1961, Colombos articulated one way in which this doctrine has been under-
stood in terms of warships:

[A] warship remains under the exclusive jurisdiction of her flag-State during her entry and
stay in foreign ports. No legal proceedings can be taken against her ... for any ... cause, and
no official of the territorial State is permitted to board the vessel against the wishes of her
commander.”

Examples of how treaty law embodied the above principle are found in Articles 32, 95, 96,
and 236 of the LOSC. Article 236 in particular is titled “Sovereign immunity.” It states that
the Convention’s provisions on the protection and preservation of the marine environ-
ment do not apply to warships, naval auxiliaries, and other state-owned or operated ves-
sels used in “government non-commercial service.” This immunity is subject only to the
rather broad limitation that such vessels “act in a manner consistent, so far as is reason-
able and practicable,” with other parts of the Convention. It is important to note that Arti-
cle 236 does not cover military activities that do not involve warships or other vessels in
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government non-commercial service, whose immunities are preserved under Articles 32,
95, and 96.

The LOSC follows a number of earlier treaties that contain some form of immunity
in favor of military vessels. To illustrate, the 1910 Brussels Convention on Collisions at Sea
“does not apply to ships of war or to Government ships appropriated to a public service”"
The 1926 Brussels Convention on the Immunity of State-owned Vessels recognizes that
state-owned sea-going vessels and cargo are subject to the same rules of liability that govern
private vessels and cargo,? but this liability does not extend

to ships of war, State-owned yachts, patrol vessels, hospital ships, fleet auxiliaries and other
vessels owned or operated by a State and employed exclusively ... on Government and
non-commercial service, and such ships shall not be subject to seizure, arrest, or detention
by any legal process, nor to any proceedings in rem."

The 1973 International Convention for the Prevention of Pollution from Ships (MARPOL
73/38) and the 1974 Helsinki Convention on the Protection of the Baltic Sea Marine Envi-
ronment both use language that is identical to what would later become Article 236 of
the LOSC in 1982, i.e., that those conventions do not apply “to any warship, naval aux-
iliary or other vessel owned or operated by a State and used ... only on government
non-commercial service”"* The counterpart provisions of LOSC Article 236 in those con-
ventions also impose the limitation that such ships “act in a manner consistent, so far as is
reasonable and practicable” with those latter conventions’ other provisions.”

Yet one of the important considerations for the drafters of the Convention was for a
great number of states to ratify the rights and obligations that it established as one package,
including the provisions on compulsory dispute-settlement mechanisms. The United States
remains a prominent holdout from this single-package concept, claiming that it infringes
upon its sovereign immunity and freedoms in the deep seabed and the high seas.' But
even taking the Convention as a single package, some of its drafters felt that certain matters
were simply too sensitive to be subject to compulsory dispute settlement under the LOSC.”
They agreed that states should retain the discretion to exclude certain types of disputes
from the jurisdiction of LOSC dispute-settlement bodies. These disputes included those
that concerned the exercise of a state’s regulatory or enforcement jurisdiction, sea bound-
ary delimitations, historic bays, vessels and aircraft entitled to sovereign immunity under
international law, and military activities.”® Within the Convention, Article 298(1)(b) embod-
ies another form of protection for military vessels, and military activities more broadly, in
the law of the sea. This provision gives states parties to the Convention the discretion to
exclude “disputes concerning military activities by government vessels and aircraft engaged
in non-commercial service” from the jurisdiction of the Convention’s dispute-settlement
bodies.

Janis has argued that military exceptions to the law of the sea have sometimes favored
naval powers and coastal states."” Writing in 1977, before the adoption of the Convention,
he suggested that the inclusion of what is now Article 298(1)(b) would benefit coastal states
more than naval powers that command large military fleets.?* Following his argument,
coastal state A, which activated the military activities exception clause, could interfere with
naval power B’s military activities within A’s maritime zones without fear that B would bring
A to compulsory dispute settlement under the Convention.” Janis’s premise, however, was
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that the general benefit of a military activities exception clause to a coastal state depends on
“[i]f the naval power is generally satisfied with the provisions of the Law-of-the-Sea Con-
vention.”* Janis’s argument was perhaps prescient of the United States’ refusal to ratify the
Convention as concluded in 1982. At present, however, the 24 states party to the LOSC that
elected the military activities exception clause reflect a diversity of naval resources and capa-
bilities, and even include one landlocked state.” This indicates that the perceived benefits of
Article 298(1)(b) cut across the simple binary of naval power vs. coastal state to which Janis
alluded in 1977. The next section suggests that military exceptions in the law of the sea actu-
ally unsettle, rather than protect, purportedly stabilized notions of sovereign immunity. It
takes “sovereignty” as “an historically specific collection of practice through which author-
ity is exercised” rather than a doctrine with a stable meaning and describes some of the
practices that Article 298(1)(b) has facilitated since the adoption of the Convention, i.e.,
China’s construction activities in the South China Sea.

ITII. From Mischief (Reef) to Exception

China is among the states that activated the military activities exception clause of the
Convention through a declaration. China ratified the LOSC in 1996.% This ratification took
place over a year after China built four octagonal structures at Mischief Reef, an oval-shaped
reef situated in the South China Sea, 125.4 nautical miles west of the archipelagic baseline
of the Philippine island of Palawan.?® At the conclusion of the South China Sea arbitration
between the Philippines and China in 2016, the Arbitral Tribunal determined that Mischief
Reef is a low-tide elevation that lies within the exclusive economic zone of the Philippines as
defined under the Convention.”

The structures on Mischief Reef hosted a large military presence that included eleven
Chinese vessels and about 1,000 uniformed personnel.?® China sought to prevent Filipino
fishermen from approaching Mischief Reef without its consent.?” These structures came to
the attention of the Philippines after a group of Filipino fishermen reported to the Philippine
Coast Guard in February 1995 that they were held captive by Chinese soldiers on Mischief
Reef for a week.*® Following this incident, former Chinese president Jiang Zemin assured
his Filipino counterpart Fidel Ramos that the structures were not military installations and
were intended for use as a shelter for Chinese fishermen.

It was not until 2006, or ten years after ratifying the Convention, that China declared
under Article 298(1)(b) that it does not accept any of the compulsory dispute-settlement
procedures of the Convention in respect of military activities.* Satellite images contempora-
neous to the 2006 declaration reveal that China had begun construction activities on South
China Sea features other than Mischief Reef.** As proceedings in the South China Sea arbi-
tration ran their course between 2013 and 2016, China transformed the 1995 “fishermen’s
shelter” on Mischief Reef into a full-scale military fortress complete with a deep-water har-
bor, runway, and several covered structures that may now contain anti-aircraft guns and
close-in weapons systems.** The astonishing scale at which China’s construction of artificial
islands proceeded during this period is at odds with President Xi Jinping’s statement during
a state visit to the United States in 2015 that “China does not intend to pursue militarization”
in the South China Sea.®
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The recent enactment of the Coast Guard Law removes any lingering doubt that, mov-
ing forward, the “defense operations” of the CCG are military in character. While the Chi-
nese Embassy in Manila continues to maintain that the CCG is an “administrative law
enforcement agency,*® a careful reading of the provisions of the Coast Guard Law reveals
otherwise. This new legislation complements China’s 2006 declaration electing the military
activities exception clause in that it creates higher hurdles to the jurisdiction of compul-
sory dispute-settlement mechanisms established under the Convention. This concrete situa-
tion contrasts with Janis’s 1977 hypothesis that the military activities exception clause would
more likely favor the interests of coastal states over naval or maritime powers. The rapid
construction of militarized, artificial islands in the South China Sea, as proceedings in the
South China Sea arbitration were underway, demonstrates that maritime states with strong
naval capabilities are likely to benefit more from the Convention’s military activities excep-
tion clause. In practice, what the protection afforded by Article 298(1)(b) has done is to
provide emergent naval powers such as China with the vocabulary to exclude from mecha-
nisms of international accountability those practices that cause marine environmental dam-
age and raise great potential for conflict. The next section outlines some of the provisions of
the Coast Guard Law and how they might impact the Philippines and other rival claimants
in the South China Sea.

IV. From Exception to Unilateral
Action in Contested Waters

The Coast Guard Law contains provisions that authorize the CCG to perform contro-
versial acts in contested waters. Some of these are acts that are not necessarily performed or
associated with military organs of the state and appear to fall within the class of law enforce-
ment activities. As China had effectively placed the CCG under the command of the Central
Military Commission, it is unclear whether any of the acts of the CCG could still be consid-
ered “law enforcement” exclusively. Article 298(1)(b) of the Convention covers both military
and law enforcement activities as distinct classes of disputes that state parties may choose to
exclude from the jurisdiction of LOSC dispute-settlement bodies. As the language of Article
298(1)(b) maintains a distinction between these two types of activities, moves to “militarize”
acts that are exclusively “law enforcement” in character, or those which are neither military
nor law enforcement activities, strongly indicate that militarization via national legislation
is a necessary step towards bolstering flimsy claims over hotly contested waters such as the
South China Sea. This pushes against the observation by the ITLOS in the ongoing Three
Ukrainian Naval Vessels dispute between Ukraine and Russia that “the traditional distinc-
tion between naval vessels and law enforcement vessels in terms of their roles has become
considerably blurred.”” What is happening, in the case of China’s Coast Guard Law, is not
an obliteration of the military vs. law enforcement activities binary, but rather that Chinese
law now explicitly gives military institutional support and authorization to a diverse range
of activities in order to allow China to continually advance claims already determined to be
excessive and unlawful in South China Sea.

This section describes how China’s militarization of law enforcement activities might
affect the interests of other claimants in the South China Sea, particularly in terms of the
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legislation’s geographical scope, the immunity of the CCG under Chinese domestic law, and
the acts that the CCG may perform against other users of the South China Sea. It will also
situate the Coast Guard Law in the context of the Three Ukrainian Naval Vessels and Coastal
State Rights disputes between Ukraine and Russia.

4.1 Geographical Scope

Article 3 of the Coast Guard Law applies the legislation to “maritime rights enforce-
ment” activities in “sea areas under the jurisdiction of the People’s Republic of China.”*®
This language is sufficiently broad to encompass China’s sovereignty claims over the Spratly
Islands and other maritime features across the South China Sea. Article 12(2) of the law
directs the CCG to protect “key islands and reefs, as well as artificial islands, facilities, and
structures in the exclusive economic zone and the continental shelf”*

The mention of artificial islands in Article 12(2) of the Coast Guard Law is significant
for the Philippines because China constructed many artificial islands situated within what
is the Philippines’ exclusive economic zone—and well beyond 200 nautical miles from any
Chinese baseline—following the provisions of the LOSC. Article 12(2), in effect, suggests an
extension of Chinese claims to maritime entitlements that far exceed those that the Con-
vention prescribes, and well into the exclusive economic zones of the Philippines and other
claimants in the South China Sea. These excessive claims are based on what China calls the
“nine-dash line” The nine-dash line is a series of a series of nine (originally eleven)*’ line
segments depicting the spatial extent of the Chinese claim to about 90 percent of the South
China Sea in the Locations Map of Islands in the South China Sea, first published by Repub-
lican China in 1948.4 In 2016, the South China Sea Arbitral Tribunal declared China’s claims
over the South China Sea based on the nine-dash line to be excessive and unlawful.*?

Another problematic provision of the Coast Guard Law is Article 12(5), which empow-
ers the CCG to use sea areas, protect and develop uninhabited islands, explore and develop
marine mineral resources, and “investigate and deal with illegal acts”** On their own, these
acts do not necessarily involve military operations or law enforcement activities. Yet by
authorizing a military organ to perform these acts, China could easily argue that these acts
are “military activities” within meaning of LOSC Article 298(1)(b) and so covered by its 2006
declaration. When Articles 3, 12(2), and 12(5) of the Coast Guard Law are read together,
they appear to enable the CCG to annex to Chinese territory large swathes of the South
China Sea in which sovereignty, sovereign rights, or jurisdiction are being disputed by other
states. Annexation refers to the “forcible acquisition of territory by one State at the expense
of another State** Following the prohibition on the threat or use of force against the terri-
torial integrity or political independence of any state,* annexation is no longer considered a
legally admissible mode of territorial acquisition.*

4.2 Domestic Immunity

Article 6 of the Coast Guard Law states that coastal police agencies and their staff “are
protected by law” and that no organization or individual may “interfere, refuse, or obstruct”
CCG operations.”” Under Article 11 of the law, not even the local administrative divisions
of China may restrict or interfere with CCG operations. Within the Chinese legal system,
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Article 6 immunizes the CCG from suit for possible wrongful acts committed in the per-
formance of its duties. This means that an individual (regardless of nationality), such as a
fisherman, who may have suffered injury or damage as a consequence of CCG operations
will have no remedy for the harm done from within the Chinese justice system. As Article 6
appears to completely preclude all legal claims against the CCG, an aggrieved Filipino fish-
erman may be exempt from the requirement to exhaust local remedies in China before the
Philippines is able to take up that individual’s claims before an international adjudicatory
body. The principle of exhaustion of local remedies in international law means that a person
injured by the acts of a state should first seek redress before the judicial or administrative
courts or bodies of that state before the injured person’s state of nationality is able to bring an
international claim against the injuring state.*

4.3 Powers of the CCG

Article 12 of the Coast Guard Law empowers the CCG to perform a broad range of acts
that may potentially violate Philippine sovereignty and jurisdiction and endanger the lives of
Filipino fishermen. These include

(a) implementing maritime security management, including investigation and
punishment of entry and exit violations (Article 12[3]);

(b) inspecting vehicles, goods, and persons suspected of smuggling at sea (Article
12[4]);

(c) supervising and inspecting marine engineering construction projects (Article
12[6]); and

(d) supervising and inspecting motorized boat fishing and bottom trawling
activities (Article 12[7]).%

To reiterate, some of the activities mentioned above, particularly those relating to
marine engineering construction projects, fishing, and bottom trawling, are neither inher-
ently military nor law enforcement activities. When considered with Articles 20 and 22 of
the Coast Guard Law, Article 12 effectively arrogates not only policing and law enforcement
but also natural resource extraction, construction, and broad economic development pre-
rogatives in the South China Sea into the hands of a Chinese military organ.

Article 20 is alarming as it empowers the CCG to demolish buildings, structures, and
other fixed or floating devices installed by other claimant states in the South China Sea. This
provision directly poses danger to Philippine civilian communities in the Spratly Islands
as well as existing Philippine installations in the South China Sea. Article 22, as mentioned
earlier, authorizes the CCG to “use all necessary measures, including weapons,” to stop for-
eign organizations and individuals at sea from illegally infringing national sovereignty, sov-
ereign rights, and jurisdiction.’® Batongbacal suggests that any act of the CCG under this
provision might actually be considered an act of aggression that is contrary to the UN Char-
ter “and tantamount to an act of war if [China tries] to use it on the waters of another coun-
try” to enforce its claims.” Considering the extensive geographical scope in which the Coast
Guard Law is intended to apply, Articles 12, 20, and 22 leave the door wide open for the CCG
to harass, injure, and endanger fishermen of various nationalities as well as local communi-
ties in the Spratly Islands.>
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4.4 The Coast Guard Law in the Context
of the Ukraine-Russia Disputes

The Three Ukrainian Naval Vessels and Coastal State Rights cases are two disputes
between Ukraine and Russia, both of which involve an interpretation of the Convention’s
military activities exception clause. The Three Ukrainian Naval Vessels dispute arose from
a request presented by Ukraine to the ITLOS for provisional measures for the immunity of
three Ukrainian naval vessels seized by Russia in late 2018.* On the other hand, the Coastal
State Rights arbitration (in its preliminary objections phase at the time of this writing) was
considered by an arbitral tribunal convened under Annex VII of the Convention to deter-
mine, among other questions, whether a number of actions taken by Russia in the Black Sea,
the Sea of Azov, and the Kerch Strait opposite Ukraine are military activities and therefore
excluded from that tribunal’s jurisdiction by virtue of Russia’s military activities exception
declaration under Article 298(1)(b) of the Convention.** These disputes are significant to
Chinese moves to militarize its activities in the South China Sea because they provide recent
interpretations of Article 298(1)(b).

In Three Ukrainian Naval Vessels, the ITLOS observed that the distinction between
military and law enforcement activities cannot be based “solely on the characterization of
the activities in question by the by the parties to a dispute”® The distinction between mili-
tary activities and law enforcement, according to the ITLOS, should be based on “an objec-
tive evaluation of the nature of the activities in question, taking into account the relevant
circumstances in each case”® The ITLOS, however, did not elaborate on what it meant by
“objective evaluation,” and neither did it give any guidance as to what constitutes military
activity within meaning of Article 298(1)(b). These findings suggest that the classification
of certain activities as “military” in national legislation is not dispositive of the question
of whether those activities are military activities that preclude the jurisdiction of LOSC
dispute-settlement bodies. Yet in recognizing that the distinction between naval and law
enforcement vessels “has become considerably blurred,”” the ITLOS in effect gave strong
naval states an indirect incentive to use national legislation in consolidating claims, no mat-
ter how tenuous, that their vessels or activities are “military” in character.

Russia’s arguments in Coastal State Rights are indicative of this tendency of naval pow-
ers—old or new—to make sweeping claims that an activity in dispute is military in character.
There, Russia claimed that ordinarily, “military activities are simply any activity conducted
by the armed forces of a State or paramilitary forces” and contended that “issues concerning
military activities must not be interpreted restrictively”*® Russia also stated that the “mini-
mal substantive regulations under [the Convention], along with the optional exclusion cov-
ering military activities, are indicative of an intention ‘to retain considerable flexibility in the
military uses of the oceans and thereby allow States to pursue their assorted strategic objec-
tives.”®® A key point in the Russian argument was that since Ukraine alleged that Russia had
unlawfully used force to usurp living and non-living marine resources along the Ukrainian
coast, such “use of force” meant that the “specific conduct complained of by Ukraine is mil-
itary in nature” and so excluded from the Coastal State Rights Arbitral Tribunal’s jurisdic-
tion.®® Russia sought to distinguish Coastal State Rights from South China Sea, arguing that
unlike China, Russia was present in the proceedings to actually invoke its Article 298(1)(b)
declaration before the Coastal State Rights Arbitral Tribunal.®!
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Citing Three Ukrainian Naval Vessels, the Coastal State Rights Arbitral Tribunal held
that law enforcement forces “are generally authorized to use physical force without their
activities being considered being military for that reason.”®? The tribunal considered that
Russia’s activities in the Black Sea, the Sea of Azov, and the Kerch Strait included the grant of
hydrocarbon licenses to civilian commercial companies and the regulation of the exploita-
tion of fisheries under a civilian legal framework. This meant, in the tribunal’s view, that
Ukraine’s allegations that Russia had unlawfully used force did not, as such, turn the Coastal
State Rights dispute into one that concerned military activities excluded from its jurisdiction.

Further, the Coastal State Rights Arbitral Tribunal observed that it was unclear whether
the forces involved in the activities in dispute belonged to the Russian armed forces and thus
could not “objectively classified as military in nature”® It found that the mere fact that some
of the vessels impeded by Russian activities belonged to the Ukrainian navy was not enough
to characterize the entire dispute as one concerning military activities.®

In both Three Ukrainian Naval Vessels and Coastal State Rights, neither the Ukrainian nor
Russian Article 298(1)(b) declaration operated to deprive the ITLOS and the Arbitral Tribu-
nal, respectively, of their jurisdiction over the activities in dispute. Neither dispute-settlement
body elucidated what Article 298(1)(b) means by “military activities.” It can be argued that
defining “military activities” remains within the prerogative of states. The next section reveals
the limits of the Convention as a source of legal remedy for smaller states in instances when
naval powers shore up military exceptions to the law of the sea through national legislation.

V. A Tale of Two Coral Reefs

One way to understand the militarization of the CCG under Chinese law is to revisit
how the South China Sea Arbitral Tribunal considered military activities in the disputes
concerning Chinese activities in Mischief Reef and Second Thomas Shoal. As mentioned
earlier, the South China Sea Arbitral Tribunal determined Mischief Reef to be a low-tide ele-
vation lying within the exclusive economic zone of the Philippines.®

Second Thomas Shoal, like Mischief Reef, is a coral reef that is located 104 nautical
miles west of the archipelagic baseline of the Philippine island of Palawan.®® Mischief Reef
and Second Thomas Shoal are roughly 21 nautical miles apart. The South China Sea Arbitral
Tribunal likewise found Second Thomas Shoal to be a low-tide elevation®” within the exclu-
sive economic zone and continental shelf of the Philippines.®® It also concluded that both
Mischief Reef and Second Thomas Shoal are located in a portion of the South China Sea that
is not overlapped by the zone entitlements that might be generated by any of the features
claimed by China.®

In its memorial, the Philippines argued that China’s 2006 declaration electing the Con-
vention’s military activities exception did not apply to any of the disputes in South China
Sea.”® At the time of the submission of the memorial, the artificial island construction and
other activities being challenged by the Philippines were performed by law enforcement ves-
sels of the CCG, China Marine Surveillance, and the Fisheries and Law Enforcement Com-
mand.” Prior to the passage of the Coast Guard Law, the CCG was under the command of
the now-defunct State Oceanic Administration, a civilian bureau under the Chinese Minis-
try of Land and Resources.
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5.1 Mischief Reef

As mentioned above, China in 1995 assured the Philippines that the structure on Mis-
chief Reef was intended as a wind shelter for Chinese fishermen. China maintained through
1998 and 1999 that the facilities there would “remain for civilian purposes.””* Yet at present,
Mischief Reef forms the south-eastern vertex of what is now known as the Big Three—a tri-
angle of militarized Chinese-occupied artificial islands that include Subi and Fiery Cross
reefs—in the southern South China Sea.”

In the case of Mischief Reef, the tribunal declared that it would not consider activities
to be military in character “when China itself has consistently and officially resisted such
classification and affirmed the opposite at the highest levels.””* Having classified the con-
struction of an artificial island as a civilian activity, the tribunal refused to apply Article
298(1)(b) and concluded that it had jurisdiction to consider the dispute concerning Mischief
Reef. In this regard, the tribunal concluded that China breached several of its obligations
to protect and preserve the marine environment of the South China Sea by constructing an
artificial island on Mischief Reef and several other features.”

5.2 Second Thomas Shoal

On the other hand, the dispute concerning Second Thomas Shoal arose after the Phil-
ippines commenced the South China Sea arbitration in 2013. Just three weeks before the
Philippines submitted its memorial in 2014, two CCG vessels barred two Philippine vessels
from conducting a routine rotation and resupply mission to Second Thomas Shoal.” Follow-
ing China’s construction at Mischief Reef in 1995, the Philippines had maintained a small
detachment of sailors and marines on the BRP Sierra Madre, an old naval vessel which it ran
aground on nearby Second Thomas Shoal in 1999.” In 2013, China warned the Philippine
ambassador to Beijing that if the Philippines did not remove its presence at Second Thomas
Shoal, China would forcibly remove it.”®

The Philippines claimed further that two CCG vessels chased away two Philippine Navy
chartered vessels that were on their way to Second Thomas Shoal to deliver food, water, and
essential supplies to Philippine marines stationed there and to conduct a rotation of per-
sonnel.”” The CCG vessels used sirens, megaphones, and a digital signboard and warned
the Philippine vessels to leave Second Thomas Shoal or “bear full responsibility of the con-
sequences.”® This caused the Philippine vessels to retreat and abandon their mission. The
Philippines did provide essential food and water to its personnel on the BRP Sierra Madre
through an airdrop several days later, but this was at best a temporary solution as it was still
unable to rotate its personnel there.® The Philippine claim was that the acts of the CCG
aggravated or extended the dispute between the Philippines and China, contrary to the right
of the Philippines to have the dispute settled peacefully.®

5.3 Interpreting the Military Activities Exception Clause

The tribunal distinguished its interpretation and application of Article 298(1)(b) in
the disputes concerning Mischief Reef and Second Thomas Shoal. For the tribunal, the
military activities exception clause applies to ““disputes concerning military activities’ and
not to ‘military activities’ as such.”® In its view, what matters is the question of “whether
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the dispute itself concerns military activities, rather than whether a party has employed
its military in some manner in relation to the dispute.”® This may suggest that if the Phil-
ippines initiates another LOSC proceeding against China that does not involve a dispute
over military activities, China’s military activities exception would not apply even if China
were to begin using military tactics in relation to the dispute over the course of proceed-
ings. Yet through the enactment of the Coast Guard Law, it seems difficult to imagine a sce-
nario in which a resulting future dispute involving the CCG or some other Chinese coastal
police agency would not already be a military activity coming within the 2006 Chinese
declaration.

What the tribunal did in relation to Second Thomas Shoal was to consider the Philip-
pine claim of aggravation and extension of the dispute as itself constituting an independent
and substantive claim rather than a mere allegation connected with a request for provi-
sional measures.* The tribunal thus determined the Second Thomas Shoal dispute to be
one such dispute concerning military activities and that accordingly, it has no jurisdiction
to consider it.*

The tribunal offered some useful guidance on the finer points between military activ-
ities and disputes involving such activities. Yet this distinction appears rather artificial. An
interpretation that distinguishes between “disputes concerning military activities” and “mil-
itary activities” raises questions as to whether the Convention realizes the stated goals of
promoting the “peaceful uses of the seas and oceans” and the “protection and preservation of
the marine environment.”® Instead, what has happened, following the South China Sea arbi-
tration, is that China has been emboldened by its own 2006 LOSC declaration to raise stakes
in the South China Sea through domestic legislation that empowers its military organs to
carry out various activities in contested waters in complete disregard of the interests of other
states. Whether the tribunal’s interpretation of Article 298(1)(b) complies with the obliga-
tion to interpret the Convention in good faith and in accordance with the ordinary meaning
of its terms, context, and object and purpose remains an open legal question.*

As the Philippines raised in its memorial, Chinese fishermen were not known to fre-
quent the waters surrounding Second Thomas Shoal prior to the commencement of the
South China Sea arbitration.® On this basis it is difficult to see the acts of the CCG around
the time of the submission of the Philippine memorial as anything other than a situation in
which “a party has employed its military in some manner in relation to the dispute.” It was a
maneuver by which China had sought to undermine dispute-settlement proceedings already
in progress. The weakness of the Philippine argument, as the tribunal pointed out, was that
the Philippines had “never clearly identified the dispute that it considers to have been aggra-
vated by China’s actions at Second Thomas Shoal”®° It is important to note that the tribunal
applied the military activities exception clause to the incident at Second Thomas Shoal at a
time before Chinese law reclassified the CCG as a military organ of the state.

One practical import of the tribunal’s interpretation of Article 298(1)(b) is that the
Philippines should be cautious that however it chooses to respond to potential Chinese
military aggression in the South China Sea, such response should not be construed or char-
acterized as a military activity itself. The perverse logic that arises is that any Philippine
response to increasingly aggressive Chinese militarism in the South China Sea needs to be
sufficiently tempered in order to prevent escalation into a full-blown dispute that would
place such a response outside the context of ongoing practices that destroy the marine
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environment and endanger fishermen and local communities in the South China Sea. In
addition, future Philippine military and other responses to the practices of the CCG should
be connected to some other dispute that is not military in nature in order to exclude the
2006 Chinese declaration.

Yet the enactment of the Coast Guard Law has facilitated unilateral acts by maritime
powers like China and the invocation of military exceptions to jurisdiction for a broad
range of activities in disputed sea areas. In contrast, the Philippines and other claim-
ant states in the South China Sea with modest naval capabilities are held hostages to
fortune—never really knowing whether the most calculated responses to Chinese mili-
tarism at sea would provoke a military dispute excluded from the jurisdiction of LOSC
dispute-settlement bodies.

VI. Conclusion

Recalling Rear Admiral Zhang’s televised remarks describing China’s “cabbage strat-
egy, the recent passage of the Coast Guard Law can be seen as the latest in a series of well
calculated steps, spanning decades, in the Chinese bid to exclude its activities from mecha-
nisms for international accountability within the Law of the Sea Convention. Taken together
with an account of Chinese activities in disputed waters of the South China Sea from the
late 1990s, in the contemporary moment it seems that there are fewer cabbage layers to peel
in order to see that these acts serve military objectives aligned with long-term territorial
ambitions.

In Three Ukrainian Naval Vessels, the ITLOS observed that an objective evaluation of
the “nature of the activities” should be the basis for distinguishing between military and law
enforcement activities, noting the specific circumstances that might be relevant to a par-
ticular case.”® A case-by-case approach, however, might be unsuitable in the South China
Sea, where China’s actions have been demonstrably and progressively escalatory, aggres-
sive, and confrontational over time. These acts are arguably steps within a coherent, delib-
erate, and logical program geared towards consolidating sovereign and jurisdictional claims
already determined to be unlawful and excessive. These alarming practices seem well placed
to unravel the safeguards of one exceptional clause of the Convention—and turn it into
license for unbridled unilateralism, the destruction of the marine environment, and vio-
lence against local communities in the South China Sea.
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