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A South China Sea Regional Seas
Convention: Transcending

Soft Law and State Goodwill

in Marine Environmental
Governance?

Alexis Ian P. Dela Cruz

Structured Abstract

Article Type: Research Paper

Purpose—The absence of a regional seas convention (RSC) in the South China
Sea is alarming for one of the world’s most critical marine environments. Presently,
a United Nations body coordinates East Asian marine environmental “policy” on
the basis of participating states” goodwill. This contribution addresses this regional
legal gap by examining RSCs elsewhere to understand whether state practice on
marine environmental protection now includes the duty to conclude RSCs.

Design, Methodology, Approach—Using a comparative legal approach, the
author purposely selected the Mediterranean and Caribbean regional seas programs
(RSPs) to draw out practices that may be useful to marine environmental governance
in the South China Sea.

Findings—The comparison confirms the author’s hypothesis that the duty to
protect the marine environment now includes a duty to conclude RSCs for the gov-
ernance of the world’s regional seas.

Practical Implications—This contribution explains that a model of marine envi-
ronmental governance based purely on state goodwill endangers the South China
Sea over the long term.
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Originality, Value—This contribution examines the exceptionalism of the East
Asian RSP from the general trend towards the formalization of RSP legal frameworks
elsewhere.

Keywords: marine environmental governance,
regional seas convention
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Introduction: Treaty-Making
Beyond the Numbers

Fourteen of the eighteen regional seas programs (RSPs) administered or con-
nected with the United Nations Environment Programme (UNEP) are each governed
by a legally-binding regional seas convention (RSC).! Running by this figure, one
might immediately assume that RSCS are now standard treaties implementing duties
of marine environmental protection and preservation under the Law of the Sea Con-
vention (LOSC),? which enjoys almost universal ratification. Conversely, the figure
makes the four® non—-RSC RSPs seem like statistical oddities, and this is what this
contribution seeks to invite attention to. Specifically, it examines one of these odd-
ities—the South China Sea*—as the principal body of water in the China-Southeast
Asia corridor. The purpose is to understand whether the choice to remain a non-
RSC RSP is still consistent with the legal duty to protect and preserve the marine
environment under the LOSC. To rephrase, do RSC hold-outs still reflect sound
state practice on marine environmental protection?

Within the UNEP Regional Seas framework, the South China Sea falls under
the East Asian Seas (EAS) region which “promotes compliance with existing environ-
mental treaties and is based on member goodwill.” With the region’s soft and infor-
mal approach® to compliance, marine environmental governance becomes
subordinate to changes in EAS states’ attitudes, national priorities, and imbalances
in regional power relations. This is arguably not the intended outcome of Article
1977 of the LOSC, imposing upon states a general duty to make or elaborate inter-
national rules, standards, and practices for marine environmental governance, albeit
not expressly through an RSC. In this regard, UNEP Regional Seas has been recog-
nized for its crucial role in the implementation of the wider purposes of the LOSC.?

This Article argues that a goodwill-based approach to compliance with marine
environmental obligations over the South China Sea is now inconsistent with an
evolutive reading of Article 197 of the LOSC. Evolutive refers to a mode of treaty
interpretation which gives a term a meaning that changes over time.’ Evolutive treaty
interpretation finds basis in Articles 31(1)"° and 31(3)(b)" of the Vienna Conven-
tion on the Law of Treaties (VCLT)."? To contextualize this argument, this Arti-
cle examines the Mediterranean and Caribbean Seas as models of RSC-governed
RSPs.

This Article contains five sections, including this Introduction. The second sec-
tion gives a brief background of the UNEP Regional Seas Programme, focusing on
the distinctions between RSC- and non-RSC-governed RSPs to broadly assess the
value of treaties as a modality of governing the world’s seas. The third section is a
comparative case study of the East Asian, Caribbean, and Mediterranean RSPs. The
latter two, which are RSC-governed RSPs, were selected to draw out their promising
practices which may be useful to marine environmental governance in the South
China Sea. The fourth section puts forward broad proposals on the shape a prospec-
tive South China Sea RSC might take. This Article then concludes in the fifth sec-
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tion with the dangers a state goodwill-based approach to marine environmental
governance poses to the South China Sea.

Regional Seas: A Game of Jargon?

This section sifts through the terms employed in marine environmental gover-
nance to understand whether the distinctions arising from the choice between an
RSC or a soft and informal action plan are only terminological or carry substantive
implications on duties concerning the marine environment. The overarching context
of this inquiry is Article 197 of the LOSC, which broadly establishes a duty among
states to cooperate internationally or regionally “in formulating and elaborating
international rules, standards, and recommended practices and procedures ... for
the protection of the marine environment, taking into account characteristic regional
features.” This section begins with a brief account of the development of the UNEP
Regional Seas Programme.

The Programme was inaugurated in 1974 following the 1972 UN Conference on
the Human Environment in Stockholm, Sweden.” The Stockholm Declaration
adopted in that Conference influenced the codification of the international duty to
protect and preserve the marine environment in the LOSC."* The Programme was
born during a period of heightened international concern over marine pollution:
the London Dumping Convention was adopted in 1972 to address the deliberate
disposal of wastes at sea. That treaty proved a useful beginning point to address the
steady decline of the world’s marine environments. Two years after the London
Convention, the birth of the Programme rekindled enthusiasm for collaborative
efforts to address marine environmental degradation, with a global high-water mark
eventually reached in 1982 with the conclusion of the LOSC, particularly its Part XII
titled “Protection and Preservation of the Marine Environment.” In the following
decades, RSCs were adopted, from the 1976 Barcelona Convention for the Mediter-
ranean Sea to the 2002 Antigua Convention' for the North-East Pacific as the most
recent possible addition.

The Programme was founded to promote a “shared seas” approach to addressing
coastal and marine environmental degradation.” The underlying premise of this
approach to marine governance is that countries surrounding a sea share common
interests in the protection of its marine environment.'”® Operationally, the Pro-
gramme serves as a global clearinghouse of marine environmental information and
policy, as well as the principal implementing body of some regional seas action plans.
It is also responsible for performing UNEP responsibilities to meet Agenda 21, Mil-
lennium Development Goals, and World Summit on Sustainable Development tar-
gets.”” Three principal factors prompted the UNEP Governing Council’s decision to
adopt a regional approach to marine pollution and marine and coastal resources
management:
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First was the continuing evidence of the further serious qualitative deterioration
of semi-landlocked bays, gulfs and seas marginal to continents. Second was the
real and perceived successes of the Helsinki Convention on the Baltic Sea—the
first regional marine treaty to cover pollution from several distinct sources. The
third was the realization that insufficient regional cooperation amongst govern-
ments was probably the single most important impediment to the implementa-
tion of effective management plans in such areas as the Mediterranean,
Caribbean, Persian Gulf, and elsewhere.?

There are currently 18 RSPs* covering various regional seas with the participation
of 140 states.”” Among these, five* are directly administered by the UNEP.* Four
of these RSPs* are classified as independent in the sense that they have not been
established under UNEP auspices. The independent RSPs, however, “share experi-
ences and exchange policy advice and support to the [emerging] RSPs” and thus
form part of the Regional Seas family.?® All RSPs have action plans adopted by mem-
ber governments to outline “the strategy and substance of the [RSP], based on the
region’s particular environmental challenges as well as its socio-economic and polit-
ical situation.” Typically, these action plans contain chapters on Environmental
Assessment, Environmental Management, Environmental Legislation, Institutional
Arrangements, and Financial Arrangements.?® The section on environmental legis-
lation usually provides for the basic elements of the framework regional convention
and supporting technical protocols to be adopted separately and ratified individually
by the contracting states.”

As mentioned above, 14 of the RSPs are covered by legally-binding RSCs that
“express the commitment and political will of governments to tackle their common
environmental issues through joint coordinated activities.”® The development of
RSCs is assumed to be the culmination of the UNEP Regional Seas Programme; once
adopted, they become the principal legal instrument governing a broad spectrum
of issues like coastal habitats and fishery management practices.”

Action plans and RSCs are generally supplementary to existing multilateral
environmental programs and initiatives and are intended to create horizontal ties
among RSPs and strengthen cooperation with international organizations.’? Both
are recognized regional platforms for implementing the principles of sustainable
development, with emphasis on land-based sources of marine pollution, ship-
generated marine pollution and oil spill preparedness, increased urbanization and
coastal development, conservation and management of marine and coastal ecosys-
tems, and marine environmental monitoring, reporting and assessment.*

Existing action plans and RSCs draw significantly from the Global Programme
of Action for the Protection of the Marine Environment from Land-Based Activities
(GPA)** adopted in 1995 in Washington, D.C. The Washington GPA urges states to
implement discrete national marine environment strategies or programs of action
through the “governing bodies of the regional or sub regional agreements, conven-
tions or arrangements as appropriate.”® While not a categorical nod towards RSCs,
the Washington GPA nonetheless encourages states to integrate regional programs
of action and relevant regionally-applicable legal agreements.*® This raises the fol-
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lowing questions: (1) What constitutes “legal agreements” in the UN Regional Seas
context?; and (2) Why would some states choose to implement their RSPs with or
without an RSC?

On the first question, the multiple sources of obligations®” under international
law must be considered. The VCLT defines a “treaty” as “an international agreement
concluded between States in written form and governed by international law,
whether embodied in a single instrument or in two or more related instruments and
whatever its particular designation.”*® Hence, the International Court of Justice (ICJ)
once determined that even an exchange of letters between states constitutes an inter-
national legally-binding agreement creating rights and obligations.” The same rea-
soning was upheld in a case involving uninterrupted international toleration of one
state’s otherwise unilateral acts.®® Arguably, regional seas action plans may be con-
sidered “formal binding agreements as they are adopted at the highest level of State
representation at Diplomatic Conferences.” Notionally, therefore, the form of an
international agreement bears little significance in binding states to certain com-
mitments. But despite the broad definition of “legal agreement,” a treaty or conven-
tion most explicitly signifies the consent of the ratifying parties to be bound by its
terms.

The second question arguably relates to the enforcement of the commitments
made in those agreements. For example, when the LOSC was concluded, no one
questioned the mandatory tone of the duties of marine pollution regulation. Some,
however, expressed concerns about the “insidious uncertainty” of the language of
the LOSC, leaving open significant spaces for discretion and “the creative function
of state practice” in developing the content and limitations of marine pollution obli-
gations.*” In marine biological diversity conservation, for instance, the paucity of
state practice means that customary international law has developed only a few rules
in this field.** Marine environmental policies remain subordinate to national eco-
nomic or developmental concerns. Some argue that even with procedural norms of
marine environment protection and preservation (such as cooperation and moni-
toring and reporting), a balance must be struck between national rights (such as
permanent sovereignty over natural resources) and obligations within and beyond
the state.** The choice whether or not to accede to RSCs may turn upon concerns
over how ratifying them might impact current state practice and varying degrees of
interest in the issues to be governed by RSCs.** For example, the United States’ (U.S.)
refusal to ratify the LOSC is primarily due to concerns, unfounded or otherwise,
that it may be ceding critical aspects of its sovereignty:

Contemporary [LOSC] criticisms are largely rooted in a [cautiousness] of U.S.
participation in normative international governance entities on a relatively egali-
tarian footing vis-d-vis other states.*®

But asking whether states give up certain aspects of sovereignty when they bind
themselves through treaties ignores the fact that treaties do reflect certain self-serving
state interests.”” An RSC is certainly an articulation of the interests and priorities of
a group of states in marine environmental governance.

10 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, WINTER/SPRING 2019

This content downloaded from
165.132.14.104 on Thu, 16 Apr 2020 08:49:08 UTC
All use subject to https://about.jstor.org/terms



Moreover, with or without an RSC, RSPs are all coordinated through a secre-
tariat or a regional coordinating body.*® This means that while duties under the
LOSC to protect and preserve the marine environment are addressed primarily to
states, RSP secretariats play a crucial role in the performance of those obligations.
This is especially true in the case of the Secretariat of the Helsinki Commission,
which supports Contracting States in implementing the 1992 Convention on the
Protection of the Marine Environment of the Baltic Sea Area (Helsinki Convention)
in addition to administrative and diplomatic functions.*

But other RSPs evolved differently. In the EAS region, the Coordinating Body
on the Seas of East Asia (COBSEA) Regional Coordinating Unit is envisaged to func-
tion both as a coordinating secretariat and program and financial manager.’* In
practice, however, participating states generally dislike the prospect of an empowered
secretariat because of vast differences in political, socioeconomic, cultural, and his-
torical circumstances.” These circumstances significantly inform the region’s pref-
erence for non-binding mechanisms of marine environmental governance.

The relative levels of economic development of neighboring states also figure
significantly in the adoption of an RSC. States with advanced economies are more
willing to bind themselves legally to make financial contributions to support a cen-
tralized secretariat or coordinating body. In the EAS, which spans a diversity of
national economies, soft and informal marine environment governance mechanisms
are based on partnership, voluntary participation and financial contribution rather
than strict compliance with treaty commitments.>> On the other hand, RSC-governed
RSPs are not necessarily immune from the consequences of varying levels of national
economic development. Political and economic differences across the Mediterranean
impede technical and scientific integration in marine environment protection and
preservation among Barcelona Convention countries despite a well-developed legal-
institutional framework.”

But because of the voluntary, non-compulsory, and non-RSC framework for
EAS governance, participating states often renege from the duty to finance the COB-
SEA’s activities. As a result, the COBSEA has for many years faced serious financial
challenges, with participating states failing to raise the rather modest total target
amount of US$170,000 per annum—far insufficient to cover all of the COBSEA’s
needs—to fund its projects.*

Overall, the choice whether to adopt an RSC is not merely a matter of jargon.
The non-adoption of an RSC is as much a political preference as it is legal because
under Article 197 of the LOSC, soft and informal compliance mechanisms may fall
within the meaning of “recommended practices and procedures consistent with the
Convention.” But in the EAS, the aversion towards concrete legal frameworks and
strong regional institutions undermines and leaves uncertain many aspects of marine
environmental governance. As is discussed further in this article, the informal char-
acter of non-RSC RSPs like the EAS region invites lukewarm national attitudes in
complying with duties of marine environmental protection and preservation. If the
UNEP Regional Seas Programme is fully committed to encouraging states to adopt
and ratify RSCs,* then the “choice” to pursue a non-RSC trajectory appears, rather,
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to be no choice at all. The question that now arises is what the non-adoption of an
RSC currently means in terms of compliance with the obligations found in Part XII
of the LOSC. This is addressed in the next section.

Regional Marine Environmental
Governance in the South China,
Mediterranean and Caribbean Seas

Article 197 of the LOSC mentions the need to “[take] into account characteristic
regional features” in the duty of states to make and elaborate rules for marine envi-
ronmental governance. The UNEP Regional Seas Programme performs its mandate
through regional platforms that usually encompass a wide variety of political, eco-
nomic, and ecological systems. Despite these, there is no general consensus as to
what a region is, or what makes one. A number of factors—geography, a shared his-
tory, or trade and economic interdependence—motivate states to address certain
issues at the regional level. In addition, when states do identify as belonging to a
region, they do so in different ways. Some regions are more integrated than others
in terms of institutions and practices. But whatever its form, a sense of common
objective underlies efforts at concerted political action on anything at all. This section
considers how three specific regions operationalize the duty to make and elaborate
rules for marine environmental protection and preservation under Article 197 of
the LOSC.

Whether the “region” is a universally suitable and exportable unit of governance
for marine environments,*® it deserves continued scholarly attention because it func-
tions as a site for the specification of the content and extent of obligations of marine
environmental governance. The region has been shown to be useful in bridging
knowledge gaps in both science and policy and in improving conflict mitigation.”
Region-building, however, is subject to competing tensions between being large
enough to address cross-border marine environmental concerns and being overly
expansive that the region is rendered ungovernable due to the absence of a sense of
belonging within the grouping.

This section highlights the experiences of the South China, Mediterranean and
Caribbean RSPS. The last two are governed, respectively, by the Convention for the
Protection of the Mediterranean Sea Against Pollution (Barcelona Convention),*®
its Protocols and amendments,*® and the Convention for the Protection and Devel-
opment of the Marine Environment of the Wider Caribbean Region (Cartagena
Convention)® and its Protocols. The purpose is to assess whether the RSC-form is
a modality of marine environmental governance consistent with Part XII of the
LOSC. The Mediterranean and Caribbean seas were purposively selected on the basis
of the following characteristics shared with the South China Sea: (a) all are large
seas encircled by a number of states; and (b) all seas are covered by UNEP-admin-
istered RSPs.
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The South China Sea

The South China Sea is located around the geographical center of maritime
Southeast Asia.® Spanning an area of 3.5 million square kilometers, it is home to
the world’s greatest biodiversity, with 1,027 species of fish, 91 species of shrimp, and
73 species of cephalopods in the Northern shelf and more than 520 fish species in
the Southern shelf.®? The South China Sea’s distinctive ecosystem owes much to its
complex coastal geography—its small islands, islets, rocks, and its uneven depth,
ranging from 100 meters in the Sunda shelf to over 5,000 meters in the Philippine
basin.®® The sea faces serious marine pollution from untreated waste water flowing
from the region’s major cities such as Guangzhou, Hong Kong, Ho Chi Minh City,
Bangkok, Manila, and Singapore.®* Two related critical issues in marine environ-
mental governance in the South China Sea include (1) a voluntary marine environ-
mental compliance mechanism based on state goodwill; and (2) an overly extensive
regional seas area.

While various political tensions complicate cooperation over the Mediterranean,
Caribbean, and South China seas, regional cooperation in the South China Sea in
particular is fraught with flash points that may ignite into violent conflict. Among
these are longstanding overlapping maritime jurisdictional claims, Chinese inter-
ference in the exploration activities of Vietnamese- and Philippine-licensed mining
operators, and confrontations between U.S. intelligence-gathering vessels in China’s
exclusive economic zone (EEZ).® The ambiguity in the region’s maritime legal
framework fuels episodes of tension in interstate relations that sustain mutual sus-
picions, arms build-ups, and uncertainty about the future.®® This vagueness, for
instance, encourages China to project its strategic agenda into the sea even in zones
falling within the jurisdiction of smaller states under the LOSC. Hence, governing
the South China Sea stands upon a fluid foundation of “Asian Regionalism” (in con-
trast to treaty-based European regionalism) which “remains basically a market-
driven formation of tightly knit economic cooperation fostered between different
actors.”® The South China Sea nations’ high prioritization of economic development
over the marine environment has led critics to brand the sea as a true example of
the “tragedy of the commons™®;

Eighty (80) percent of [its] coral reefs have been degraded or under serious
threats in some places from sediment, overfishing and destructive fishing prac-
tices (such as the use of poison and dynamite), pollution, and climate change.
Consequently, its reefs have become the most threatened and damaged reefs in
the world.®*

Unlike the Mediterranean model discussed further in the next subsection, marine
environmental governance in the South China Sea is subsumed under a larger EAS
platform. The EAS bands the Philippine, Sulu, Celebes, Arafura, Andaman, Banda,
Flores, South and East China, and Java Seas together with the Straits of Singapore,
Malacca, and the oceans of Australia.”® This vast expanse has practical consequences
on effectively addressing the specific concerns of the distinct marine ecosystem of
the South China Sea.
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Regional marine environmental governance in the South China Sea has prin-
cipally been through the 1981 Action Plan for the Protection and Development of
the Marine Environment and Coastal Areas of the East Asian Region (EAS Action
Plan). It is implemented by the Coordinating Body on the Seas of East Asia (COB-
SEA), a UN institution. The Action Plan was motivated by concerns over the effects
and sources of marine pollution.” Originally, the Action Plan involved only five
countries: Indonesia, Malaysia, the Philippines, Singapore, and Thailand. In 1994,
Australia, Cambodia, China, the Republic of Korea (ROK), and Vietnam became
participating states.”

The COBSEA’s functions include facilitating Action Plan activities in concert
with other regional and international organizations, supervising the implementation
and assessment of COBSEA-sponsored projects and activities, and collecting and
disseminating information among EAS countries and other regional and interna-
tional organizations.” One of the features of the EAS Action Plan is its promotion
of compliance with existing environmental treaties through “member country good-
will.”74

The EAS Action Plan designates the COBSEA as its sole decision-making body.
At COBSEA meetings, states that are members of the Association of Southeast Asian
Nations (“ASEAN”) are represented by their respective Senior Officials on the Envi-
ronment while non-ASEAN states appoint National Focal Points.”” The COBSEA
makes policy decisions on substantive and financial aspects of the Action Plan, such
as approving budgetary resources required to support work plans and their alloca-
tion, reviewing the program’s progress, and evaluating the results achieved.”® Para-
graph 69 of the Action Plan provides that financial support for activities may come
from contributions from participating governments to the EAS Trust Fund, contri-
butions from non-participating governments, support from any UN body on a per-
project funding basis, regional development banks, and any other source of funding
agreed to by the participating governments. The non-binding character of the obli-
gations, however, has adversely impacted the EAS Trust Fund. In particular, Aus-
tralia’s withdrawal from the COBSEA in 2010 drastically decreased contributions to
the Fund.”

In 2008, COBSEA adopted a New Strategic Direction (NSD) for COBSEA
(2008-2012).”® The NSD is significant because it identifies some of the challenges
encountered in the implementation of the EAS Action Plan. Some of these challenges
are:

1. the absence of coordination in regional marine environmental initia-
tives, resulting in overlapping and inefficient use of human and financial
resources;

2. the failure to address economic growth priorities and marine and coastal
environmental issues sustainably; and

3. decreased UNEP support for EAS Regional Coordinating Unit operations
has not been matched by a raise in participating governments’ contributions
to the EAS Trust Fund.”
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To address these challenges, the NSD introduces four operative and interlinked
strategies with a view towards transforming the COBSEA into “a regional coastal
and marine environmental coordinating center.”®® These strategies involve infor-
mation management (Strategy 1), national capacity building (Strategy 2), strategic
and emerging issues (Strategy 3), and regional cooperation (Strategy 4). Overall,
these strategies aim to reconfigure the COBSEA into a knowledge provider from
past and current activities in the EAS region.®

Neither the Action Plan nor the NSD use mandatory language. Dang criticizes
the Action Plan as being:

vague [and lacking] any specific commitment. There are not enough pragmatic,
temporally and spatially planned activities to manage the marine environment.
The functioning of the Programme is essentially project-based, which has met
with lots of difficulties due to lack of political and financial commitment from its
participating States. UNEP has also offered poor leadership and little interest in
regional activities of the Programme. Obviously, these attitudes would affect the
capacity of COBSEA to undertake any complicated endeavor such as coordinat-
ing the development of a regional network of [marine protected areas].**

Despite its shortcomings, one of the COBSEA’s notable achievements is a project
called “Reversing Environmental Trends in the South China Sea and Gulf of Thai-
land” supported by the UNEP and the Global Environmental Facility (GEF).** Ini-
tiated in 1996, the Project ended in 2008 with the adoption of the Strategic Action
Programme for the South China Sea (SAP). The Project’s main thrust was the man-
agement and rehabilitation of marine habitats.®* At base, the Project and SAP are
designed to respond to the demands for a sustained stock of fish that forms the core
of much of the region’s diet.** Post-NSD, however, the COBSEA has been relatively
dormant because of insufficient funding, competition for professional expertise, and
diminishing member state inertia, among others.*

Additionally, the COBSEA is in apparent competition with another East Asian
marine environmental organization, the Partnerships in Environmental Manage-
ment for the Seas of East Asia (PEMSEA), established in 1993 with GEF funding.*’
The COBSEA and the PEMSEA have common country members, such as Cambodia,
China, Indonesia, the Philippines, the ROK, Singapore, and Vietnam, and have sig-
nificantly overlapping missions. Notably, Japan participates in the PEMSEA but not
in the COBSEA. In 2010, the PEMSEA left the UN Development Programme
(UNDP) to become a stand-alone international organization with its own legal per-
sonality and financial capacity.®

The combined effect of these circumstances has led to fears of a possible shut-
down for the EAS RSP.#? Such fears, however, fail to consider possible ways through
which the current RSP structure might be improved. A good possible starting point
is to recast the detailed provisions of the EAS Action Plan in mandatory terms within
the framework of a binding RSC. Legally binding agreements for marine conserva-
tion between EAS countries are actually quite common, albeit mostly bilateral.*
Some argue that the COBSEA and the PEMSEA would be better-off merged together
in the future to give the resulting organization an international legal platform which
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the PEMSEA lost since its separation from the UNDP.” With the above challenges
of maintaining a non-RSC mode of marine environmental governance in the EAS,
firming up the existing legal framework has now become an imperative in the context
of an evolutive reading of Article 197 of the LOSC.

The Mediterranean Sea

The Mediterranean Sea spans 3,860 kilometers from east to west and has a total
area of 2.5 million square kilometers.”> Among its critical environmental issues are
the flow of surface water through the Strait of Gibraltar and the Dardanelles, pre-
cipitation and river run-off, its being almost completely enclosed by land, and a
water replacement cycle that exceeds a century.” From the Strait of Gibraltar east-
ward to the Suez Canal, the sea straddles three continents, a great diversity of social,
political and economic systems, and a number of overlapping supranational gover-
nance structures. Despite this diversity, the Mediterranean RSP provides an inter-
esting example of how marine environmental governance is operationalized within
an extensively integrated regional setting.

Regional cooperation in the Mediterranean dates back to the 1908 founding of
the International Commission for the Scientific Exploration of the Mediterranean
Sea (CIESM).** The following decades saw the development of regional initiatives
on freedom and security of navigation and fisheries management.” In 1975, the
European Community and Mediterranean riparian states adopted a Mediterranean
Action Plan (MAP) to address the challenge of marine pollution. Initially, MAP
principally employed strategies to promote conservation, eco-development, combat
marine pollution, and integrate planning of environmental development and pro-
tection.”® By the 1980s, MAP’s scope of “protection” extended to coastal areas, with
a refocusing on integrated coastal management and harmonizing environment and
sustainable development in the early 1990s.”” From the mid-1990s to the present,
MAP’s focus has shifted toward strengthening participation and governance among
states, local authorities, the business community, and non-government organizations
(NGOs).”

The Barcelona Convention was adopted in 1976 as the pioneering RSC under
the auspices of the UNEP Regional Seas Programme.” The UNEP’s leading role in
the development of the Barcelona Convention consolidated that body’s authority in
the area of regional water quality and marine resource management.'” The adoption
of the treaty was motivated by the Contracting Parties’ desire to transcend the non-
legally binding character of the MAP.'! In 1995, the Barcelona Convention was
amended significantly to reflect the sustainable development shift in Mediterranean
marine environmental governance from an exclusively anti-marine pollution focus.'*
Marine environmental governance is now to be pursued considering “present and
future generations in an equitable manner.”*

The Convention is a framework treaty outlining a broad scope of marine envi-
ronmental obligations.' Its content is specified through the Protocols, currently
six, addressing marine pollution by dumping from ships, aircraft or incineration at
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sea,'”® cooperation to prevent and combat pollution from ships in emergency cases,'*

pollution from land-based sources and activities,"”” specially protected areas and
biodiversity,'°® pollution resulting from the exploration and exploitation of the
continental shelf, seabed and subsoil,'” and prevention of pollution from trans-
boundary movements and disposal of hazardous wastes.""” Taken together, the
Barcelona Convention, its Protocols, and amendments are known as the Barcelona
System.™

While designated a “system,” Barcelona remains essentially a patchwork of dis-
crete legal instruments. Contracting States are virtually free to select the version of
the Barcelona Convention and the Protocols they wish to adopt."> Complications
include Protocols taking too long to enter into force or states becoming parties to
older or newer versions of an instrument."® These complications are telling of the
limitations of the convention-protocol system in which any subsequent amendments
are only binding upon ratifying states.

Article 26 of the 1995 Barcelona Convention presents an interesting illustration
of these complications. This requires Contracting States to report to the UNEP (as
regional secretariat under Article 17,1995 Convention), not only the measures they
took to implement the Convention, but also the effectiveness of those measures. In
practice, Contracting States only report on measures pertaining to obligations con-
tained in Protocols they have adopted and have entered into force. In addition, Con-
tracting States are rather reluctant to submit Article 26 reports, making it almost
impossible to assess national implementation of Barcelona System obligations™*
despite efforts at designing a Mediterranean framework for non-compliance pat-
terned after major international multilateral environmental agreements."”

The Mediterranean’s convention-protocol approach to marine environmental
governance, combined with strong regional integration, provides a promising model
for a South China Sea RSC. However, strong regional institutional integration
(through the European Union and other supranational institutions in the Mediter-
ranean) does not necessarily translate to the integration of the legal framework for
marine environmental governance. While institutional integration may lay the
groundwork for further legal integration, in practice differences in short-term
national economic development needs and priorities across the Mediterranean create
resistance against stronger legal integration. The ability of Mediterranean states to
select favorable instruments to ratify within the Barcelona System undermines the
effectiveness and complicates the applicability of obligations to protect and preserve
the marine environment from state to state. If one of the assumed advantages of
treaty-making is rendering uniform the legal standards for compliance, then the
ability to select instruments to adhere to within a treaty system undermines that
uniformity.

The Caribbean Sea

With an area of around 2.75 million square kilometers, the Caribbean Sea is
one of the world’s largest saltwater bodies."® It is dotted by several countries that
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are Small Island Developing States (SIDS) and are often faced with financial chal-
lenges."” Numerous non-sovereign territories are also located in the region. For pur-
poses of marine environmental governance, however, the expansive reconfiguration
of the Caribbean Sea into a “Wider Caribbean Region” (WCR) encompasses four
large marine ecosystems (LMEs), namely the Southeast Shelf LME off the Atlantic
coast of the U.S. states of Florida, Georgia, and South Carolina; the Gulf of Mexico
LME; the Caribbean Sea LME; and the North Brazil Shelf LME."® This translates to
a total combined area of about 15 million square kilometers." The WCR thus spans
a wide range of capacities for governance shaped by differences in language, history,
culture, and colonially-imposed administrative arrangements.’?® The Caribbean
region is examined here in contrast to the strong tradition of regional integration
of the Mediterranean model.

The WCR is administered by the UNEP Caribbean Environment Programme
(CEP) through the 1983 Cartagena Convention and its Protocols.”' Like the
Barcelona Conventions, the Cartagena Convention is also a framework treaty, with
specific obligations set forth through the Protocols, namely: Cooperation in Com-
bating Oil Spills,'? Specially Protected Areas and Wildlife (SPAW),'* and Pollution
from Land-Based Sources and Activities (LBS).”** One of the Convention’s goals is
to respond to the inadequacy of institutional, legal, and policy frameworks or mech-
anisms in the management of the WCR’s shared living marine resources.'” At its
inception, the Cartagena System had a strongly pro-development and anti-marine
pollution focus.'?®

Similar to the Barcelona Conventions, the Cartagena Convention defines “Con-
vention area” as excluding the internal waters of the Contracting States.'” Other
than the general obligation to prevent, reduce and control pollution within the Con-
vention area,"”® the Cartagena Convention also contains similarly worded provisions
touching on pollution from ships,"” dumping at sea,”* LBS,"! seabed activities,"
airborne pollution,”? and SPAW."* So far, only the content of obligations touching
on SPAW and pollution from ships (oil spills) and LBS have been specified through
the Protocols. Article 15 of the Cartagena Convention similarly performs the function
of Article 17 of the 1995 Barcelona Convention, designating the UNEP CEP as RSP
secretariat for the WCR.

One of the notable achievements of the Cartagena System is the SPAW Protocol
implementing Article 10 of the Cartagena Convention. The Protocol pre-dates the
1992 Convention on Biological Diversity (CBD) and provides significant guidance in
harmonizing the main aspects of conservation in subsequent international conserva-
tion agreements, the CBD, and the 1992 Rio Declaration.”” On the other hand, the LBS
Protocol has been noted for its potential to holistically integrate Contracting States’
endeavors in the consideration of both terrestrial and marine ecosystems, specifically
in planning for nutrient reduction upstream and in coral reefs downstream.”¢

Despite this, the Cartagena System faces issues arising from states’ ratification
of select instruments within the system. The number of SPAW and LBS Protocols
ratifications is only half that of the Cartagena Convention, suggesting that some
Contracting States are either not interested in these Protocols’ issues or that they

18 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, WINTER/SPRING 2019

This content downloaded from
165.132.14.104 on Thu, 16 Apr 2020 08:49:08 UTC
All use subject to https://about.jstor.org/terms



lack the capacity to participate.”” To illustrate, Article 7(1) of the SPAW Protocol
mandates Contracting States to “establish co-operation programmes within the
framework of the Convention” for “the selection, establishment, planning, manage-
ment and conservation of protected areas.” Such protected areas, however, may be
unilaterally established by a Contracting State under Article 4(1) of the SPAW Pro-
tocol. As the Protocol is silent as to when the actions covered in Articles 4(1) and
7(1) are deemed necessary,"® the performance of these actions depend highly on the
individual capacities of Contracting States. Again, with a wide range of governance
capacities within the region, the promise of the Cartagena System rests upon an elu-
sive “sweet spot” where national interest and financial capacity coincide. DiMento
and Hickman comment:

Cartagena is a notably strong Convention, but it is [administered] by a small,
young, and poorly financed secretariat. Since its creation, there have been budget
problems within the CEP [regional coordinating unit] that are exacerbated by
financial problems in the UNEP. Efforts for protection in the form of [marine
protected areas (MPAs)] and [integrated coastal management] have been ham-
pered. For example, many MPAS have been created but a majority of the newly
created MPAS lack a management plan.”

In a case study, Sheehy points out that as the second wealthiest Latin American
jurisdiction, Mexico’s failure to implement its Cartagena Convention duties on oil
pollution prevention and aerial surveillance do not bode well about the Convention
as applied elsewhere in the WCR.1?

While the Cartagena System’s region-specific approach is crucial to moving
regional collaborative efforts to an ecosystem-based management of the WCR, the
number of country subscriptions into the system remain less than ideal to produce
integrative responses to the region’s marine environmental issues."*! This, arguably,
may be an adverse consequence of an overly expansive legal definition of the Carta-
gena Convention area. It exposes the weakness of a treaty-created Caribbean “region”
to which some Contracting States only identify as belonging at a high or general
level of abstraction. Some have suggested that taking a global approach to ocean
governance, in which states participate “at levels of capacity and commitment that
are appropriate for their level of development” would be more appropriate for the
WCR.*? In such a global approach, one might imagine that all regional seas would
come under a unified “World Ocean Programme” that does not differentiate among
the “characteristic regional features” envisaged in Article 197 of the LOSC. Still, the
WCR model is a good reminder that the determination of which states make up the
regional platform for marine environmental governance is just as crucial as the selec-
tion of which instruments to ratify.

Marine Environmental Governance Without RSCs:
Resistance, Not Uniqueness

The achievements and challenges of RSPS governed by RSCs complicate the
question of whether Article 197, LOSC now means pursuing marine environmental
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governance through codified treaty obligations. International environmental law-
making has seen efforts to allocate functions and roles along regional and global
lines—but without much success due to the failure to consider issues of legal and
institutional fragmentation.'> While “treaties” as objects of international law are
conceptually distinct from state practice flowing from them,"* changing marine
environmental needs and regional relations demand thinking beyond the impulse
that animated the conclusion of the LOSC in 1982. As the life of the law has not been
logic, but experience,'® the question of whether to adopt an RSC needs to be
addressed in view of the achievements and shortcomings of an RSC-based model of
marine environmental governance.

When states deliberately select protocols to adhere to within a treaty system,
they undermine the scope and binding effect of the provisions and compromise the
integrity of the convention-protocol model. But dismissing the convention-protocol
model for solely this reason amounts essentially to a wholesale rejection of the intrin-
sic value of treaty-making and why it persists. Moreover, choosing specific protocols
to ratify has significant legal consequences that carry interpretative implications for
the framework RSC under Article 31(2) of the VCLT."® One possible implication is
that the difference in the ratification status of related agreements (like protocols)
amongst all RSP participants and those entered between one or more parties in con-
nection with the principal treaty may give rise to problems of legal fragmentation
within the treaty system in question. In the long-term, the deliberate selection of
instruments undermines the integrity of the RSC as a tool for marine environmental
governance.

In view of the general obligation to cooperate “in formulating and elaborating
international rules, standards and recommended practices and procedures,”* the
above discussions reveal a preference towards regional marine environmental rule-
making and elaboration, with the LOSC acting as a “framework convention” for the
development of specific RSCs."*® The generality or specificity of the obligation to
make and elaborate rules on marine environmental governance is immaterial to
determining whether an treaty obligation was complied with based from a state’s
conduct after the ratification of a treaty. In one case, the IC]J held that the subsequent
conduct of state parties to a treaty demarcating the boundary between them prevailed
even over that treaty’s precise definition of the boundary.'*® If treaties on a subject
as restrictive as boundary delimitation can admit of evolutive interpretation, then
more so should broad treaty commitments like those enshrined in Article 197, LOSC.
The developments mentioned reveal that normative specification™® happens even
without Article 197 explicitly ordaining the making and elaboration of rules through
a treaty.

Instead of state consent given in year X as the basis for its being bound by Treaty
Y, it is better to examine the conduct of states in relation to that treaty over time to
assess the consistency of state conduct with the treaty. This is why it is important
to look at the promising practices of the RSPS featured in this section closely with
their shortcomings.” Balancing those successes and failures together, the political
choice of the South China Sea states to proceed without an RSC is a resistance to

20 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, WINTER/SPRING 2019

This content downloaded from
165.132.14.104 on Thu, 16 Apr 2020 08:49:08 UTC
All use subject to https://about.jstor.org/terms



the obligation to make and elaborate on rules related to regional marine environ-
mental governance.

Certainly, regional soft law and mechanisms built on “state goodwill” are care-
fully formulated with normative expectations from and among participating states.
But experiences from the drafting of the great contemporary multilateral treaties
like the LOSC and the Statute of the International Criminal Court have significantly
amplified the law-making function of treaties.””* The implication for the EAS region
is that its adherence to non-binding soft and informal mechanisms is not merely a
matter of statistical uniqueness—especially as the COBSEA faces the possibility of
a shutdown. The region, in refusing to adopt an RSC, forgoes the benefits of defined
responsibilities and the allocation of rights and obligations under a concrete regional
marine environmental legal framework.”

Transcending State Goodwill:
Some Proposals

This section puts forward some broad proposals on a prospective South China
Sea RSC. Its premise is that a foundation of state goodwill prevents the EAS RSP
from taking more decisive actions for the protection of the South China Sea. More
importantly, treaty-making is not inherently anathema to EAS states, many of which
have concluded a number of bilateral agreements, mostly on fishing.”** The challenge
is how to transform bilateral efforts into a multilateral platform that functions on
the basis of allocated competences and enforceable rights and obligations. This sec-
tion makes four proposals.

The first pertains to defining the Convention area for a future South China Sea
RSC to address the sea’s specific marine environmental configuration. In this regard,
regional platforms for marine environmental governance present a sufficiently prac-
ticable way of protecting and preserving marine environments, especially for devel-
oping states without much capacity to perform acts in remote areas beyond national
jurisdiction. Defining a prospective Convention area must strike a fine balance
between the cross-border character of marine environmental issues and the decidedly
political exercise of selecting the region’s constituents. This is to effectively address
specific needs of regional seas, but without the least-common-denominator attitude
that plagues many RSPS. The vast geographical coverage of the current RSP frame-
work in the EAS stretches the limits of its governability and fails to consider the
“characteristic regional features” of the South China Sea marine ecosystem. As men-
tioned previously, the South China Sea is but one of the many bodies of water covered
by the present EAS Action Plan. Yet, as one of the world’s most critical sites of
marine megadiversity, the South China Sea barely receives the attention it needs
from an expansive definition of the EAS region.

Region-building is an inherently political exercise. In the WCR, for example,
the Cartagena Convention’s overbroad definition of its Convention area creates a
region that does not necessarily coincide with its members’ imagination of what
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that region might look like. Here, the experience in defining the Barcelona Conven-
tion area for the Mediterranean RSP is instructive:

During the negotiations of the first [Barcelona Convention] ... a proposal made
by the former USSR to include the Black Sea within the scope of the Barcelona
Convention was rejected so as to prevent any possible influence of the USSR in
the region.”

A second proposal would be to rethink the UNEP’s role in regional seas governance.
The UNEP must be credited for its notable contributions in the development of
RSCs. However, its eminent leadership role might inhibit the growth of a sense of
ownership over those conventions. For one, the UNEP’s success in steering the
Barcelona Convention into conclusion in 1976 should not be taken as a development
which is readily transplantable into places like EAS where colonial history and great
imbalances in power relations mire even basic notions of trust. Regional seas action
plans and conventions are then concluded in standard language and are adopted
without much discussion and negotiation. The results are (1) a standard-form RSC
that only attracts participation at high levels of abstraction and are unsuited to the
specific circumstances of the relevant sea; and (2) the reluctance of participating
states to accept a more empowered role for secretariats that are often seen as UN
agencies rather than a genuine regional coordinating body. In this regard, COBSEA’s
thrust toward becoming a central repository of regional marine scientific information
could potentially ease participating states into agreeing to clothe a future South
China Sea regional coordinating body with wider-reaching competences.

Provisions in the Barcelona and Cartagena conventions committing those RSPs’
secretariat functions to the UNEP mean that actions of consequence to those regions
are decided elsewhere by virtue of another institution’s supposed expertise in a spe-
cific region’s marine environment. Yet, such claims of expertise ought to invite inter-
rogation in view of standard-form RSCs. The privileging of external expertise over
local or regional ways of knowing the sea has proven detrimental, especially to
regions with developing states.’”® In considering a future South China Sea RSC,
regional capacity-building must resist the tendency to focus on expertise learned
from elsewhere, and instead inform itself through local knowledge of the sea. This
does not mean complete separation from the UNEP Regional Seas Programme or
ignoring valuable lessons that might be learned from other RSPs—some RSPs are
institutionally independent from the UNEP but maintain close ties with the latter
to exchange policy advice and experiences.

The third proposal is to merge the COBSEA and PEMSEA as earlier mentioned,
but with a further proposal to specifically tailor the combined organization’s capac-
ities to the needs and circumstances of the South China Sea marine environment.
This means that the pursuit of a South China Sea RSC will not have to start from
scratch. Regional marine governance mechanisms do exist, but their success is ham-
pered by poor coordination and little learning from each other’s activities. Institu-
tional consolidation will partly address the problems of fragmentation in regional
marine governance over the South China Sea.
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Lastly, a future South China Sea RSC must depart from its ad hoc, project-based
focus and instead adopt a long-term outlook in the preservation and protection of
the sea. In terms of funding, this means Contracting States committing to make reg-
ular contributions on an economic capacity or a “polluter-pays” basis, or both. More
importantly, leaving the project-based mode will align the region to a more inte-
grated approach to marine environmental governance which sustains state partici-
pation and interest beyond the termination of specific projects.

Conclusion

This concluding section sounds a cautionary note: the manifold challenges of
transcending soft law and state goodwill in the EAS region will not nearly be met
solely through blind faith in the law-making function of treaties. This is equally true
of law-making in both municipal and international legal systems. As experiences
from the Mediterranean, Caribbean, and South China Seas indicate, convention-
protocol-type legal frameworks do not guarantee compliance; a host of other cir-
cumstances play into producing a desirable equilibrium for regional marine envi-
ronmental governance. Taking legal action takes time, and in international
environmental law it is usually (and unfortunately) the case that action is prompted
only by situations involving egregious damage to the environment.

Yet, incrementally pernicious acts damaging the South China Sea mostly occur
without consequence for the author(s) of those acts. These eventually amount to
extensive marine environmental damage over the long term. While other regions
have taken steps towards formalizing normative expectations in the form of RSCs,
South China Sea states remain non-committal and evasive of their obligations to
make and elaborate rules for marine environmental governance under Article 197
of the LOSC. Long-term marine damage in the South China Sea ought to spur a
rethinking of the region’s dubious premium on state goodwill: an overestimated
benevolence that places the region at odds with evolving international marine envi-
ronmental legal obligations.
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